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PART I
INTRODUCTION

The objective in this part of the book is to establish the context and scope of
this study, introducing the main concepts and ideas supporting the research
while explaining the deep motivations underlying it: to determine the extent
to which, through the performance of normative functions and the application
of principles of good governance as assessment standards, the ombudsman
institution can contribute to improving the quality of government while
enhancing the legitimacy of the administration and the democratic system as
a whole. Chapter 1 establishes the relationship between the ombudsman, the
principles of good governance, and quality as a factor of legitimacy. Chapter 2
describes the research design. Chapter 3 analyses the role of the ombudsman
institution as a developer of legal norms, and its ability to codify standards
with which to assess the behaviour of administrative bodies. To this end, the
institution is examined from a substantive point of view, analysing its functions
in terms of redress and control and proposing a classification of three general
models of ombudsman. Finally, the legal nature of the institution’s standards of
assessment is determined.






CHAPTER 1

THE OMBUDSMAN, THE PRINCIPLES
OF GOOD GOVERNANCE AND
THE QUESTION OF LEGITIMACY

This chapter presents the relationship between the ombudsman institution, the
principles of good governance, and the notion of quality as a factor of legitimacy.
A brief explanation is provided about how the ombudsman contributes to the
development of legal norms in modern constitutional states. As a mechanism
of accountability, the institution of the ombudsman, in assessing the role of
the government against normative standards, can effectively promote good
governance and strengthen the democratic rule of law particularly in new
democracies, such as Peru, but also in longer-established ones, where the
ombudsman can provide new inputs for legitimacy.

1.1. THE ROLE OF THE OMBUDSMAN IN THE
DEVELOPMENT OF THE PRINCIPLES OF
GOOD GOVERNANCE

1.1.1. THE NORMATIVE FUNCTION OF THE OMBUDSMAN
AND THE PRINCIPLES OF GOOD GOVERNANCE

The ombudsman is a public-sector institution, preferably established by the
legislative branch of the government to assess, as a rule, the administrative
activities of the executive branch.! It is a “phenomenon of constitutional law”?
that was first introduced in the beginning of the 19t century and then spread
throughout the world in the second half of the 20! century.?

Linda C. Reif, The ombudsman, good governance and the international human rights system,
Leiden-Boston: Martinus Nijhoff Publishers, 2004, p. 1.

2 Katja Heede, European Ombudsman: Redress and control at Union level, The Hague: Kluwer
Law International, 2000, p. 8.

However, this expantion is not exempted from criticism. In this regard, some authors
consider that the accelerated spread of the ombudsman has contributed to the distortion of
the institution. See Najmul Abedin, “Conceptual and functional diversity of the ombudsman
institution: A classification”, in Administration & Society, Vol. 43, Issue 8, 2011, pp. 903-905.

Intersentia 3



Part I. Introduction

Since its establishment, the institution has undergone a process of gradual
evolution, an “organic historical process™ giving rise to “development waves
of ombudsmen” and consequent variations in their powers and tasks that have
ultimately led to the hybridisation of the institution.> The ombudsman emerged
in Latin America in 1990. This late appearance might be explained, among
other factors, by the disparity between the original Scandinavian version of the
institution and the legal tradition of the Latin American region, together with
limited awareness and the complexity of the term ombudsman itself.® In Latin
America, the institution of the ombudsman adopted the Spanish model, and in
many cases that country’s title of Defensor del Pueblo was retained.” The role of
ombudsman has been adapted in these countries, making inroads into protecting
human rights and consolidating and further developing democracy. Since then,
the institution in the region has come to represent not only a constitutional and
legal phenomenon but also a political one®, as well as an important instrument
with which to strengthen and further develop the democratic rule of law.

The modern constitutional state has three cornerstones: rule of law, democracy
and good governance.® At present, the institution of the ombudsman - as a
constitutional concept characterised by independent, easily accessible and soft
control of public administration by means of highly reputable persons - is
connected to the principles of the rule of law and democracy.! It is considered

See also, Sabine Carl, “The history and evolution of the ombudsman model”, in M. Hertogh
& K. Kirkham (eds), Research Handbook on the Ombudsman, Cheltenham-Northampton:
Edward Elgar Publishing, 2018, pp. 26-28.

4 Sabine Carl, loc.cit., p. 18.

s Milan Remac, “Standards of ombudsman assessment: A new normative concept?”, in Utrecht
Law Review, Volume 9, Issue 3 (July) 2013, p. 63.
6 Héctor Fix Zamudio, “Posibilidad del ombudsman en el derecho latinoamericano”, in La

Defensoria de los Derechos Universitarios de la UNAM y la institucion del Ombudsman en
Suecia. México: UNAM, 1986, pp. 34-35.

7 This is especially true of the Andean region. However, in Central American countries, other
names have been adopted, including Procurador de los Derechos Humanos (Guatemala and
El Salvador), Comisionado Nacional de Proteccion a los Derechos Humanos (Honduras)
and Comision Nacional de Derechos Humanos (México). See, Comisién Andina de Juristas,
Defensorias del Pueblo en la Regién Andina. Experiencias comparadas, Lima: CAJ, 2001,
pp. 17-20.

8 Alvaro Gil Robles, “El Defensor del Pueblo y su impacto en Espafia y América Latina”, in
Instituto Interamericano de Derechos Humanos. Estudios Bdsicos de Derechos Humanos
II, San José: IIDH, 1995, pp. 441-458. For the political role of human rights ombudsman
see, Sonia Cardenas, Chains of justice: The global rise of state institutions for human rights,
Philadelphia: University of Pennsylvania Press, 2014.

o G.H. Addink, “Three legal dimensions of good governance. Some recent developments”, in
Alberto Castro (ed), Buen Gobierno y Derechos Humanos, Lima: Facultad de Derecho PUCP -
Idehpucp, 2014, p. 33.

10 Gabriele Kucsko-Stadlmayer, “The legal structures of ombudsman-institutions in Europe —
A legal comparative analysis”, in Gabriele Kucsko-Stadlmayer (ed), European Ombudsman-
Institutions. A comparative legal analysis regarding the multifaceted realisation of an idea,
Wien: Springer, 2008, p. 1.
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Chapter 1. The Ombudsman, the Principles of Good Governance and the
Question of Legitimacy

an essential contribution to the effectiveness of these principles, the protection
of human rights, the promotion of good governance, and the enhancement of
legitimacy.!! Starting from the first decade of the 21 century, the concept of the
ombudsman has become a global phenomenon.

In the comparative legal doctrine, it is recognised that the ombudsman
institution performs a normative function.!? This normative function reflects
the task of the ombudsman in developing legal norms in a very strong but
indirect way, and rests on the ability to conduct investigations as well as to
issue recommendations and reports from which normative statements can be
extracted.

The normative function is also exercised through the substantive review of
government actions by assessing them against either legally binding or non-
legally binding standards. When the ombudsman applies legally binding
standards for the assessment of government actions, it is fundamentally
interpreting law. In so doing, the institution contributes to the development of
legal principles. In this case, it can be said that the ombudsman applies a similar
criteria as the judiciary. On the other hand, when non-legally binding standards
are applied, the ombudsman usually develops and codifies its own normative
standards through which the institution conducts a kind of review oriented
mainly to the protection of principles and values, which are not judicially
enforceable. These non-legally binding standards, or soft law norms, can also be
the basis for the development of fundamental legal principles. In this study, the
former is called hard-law review, and the latter soft-law review.!® In either case,
the ombudsman makes recommendations to the administration, the contents
of which are normative in essence, although given their non-binding character,
their legal effect is not always recognised. In this regard, the institution
contributes to the development (and modification) of legal norms.!* For some

I Linda C. Reif, “The role of human rights institutions protection and promotion, good
governance and strengthening the democratic rule of law”, in Alberto Castro (ed), Buen
Gobierno y Derechos Humanos, Lima: Facultad de Derecho PUCP - Idehpucp, 2014, p. 65.

12 On the lawmaking function of the ombudsman, see M.E. de Leeuw, “The European
Ombudsman’s role as a developer of norms of good administration”, in European Public Law,
Vol. 17, No 2, 2011, pp. 349-368; N. Niessen, “Lawmaking by the National Ombudsman?”,
in F. Stroink and E. van der Linden (eds), Judicial lawmaking and administrative law,
Antwerpen-Oxford: Intersentia, 2005, pp. 285-310; P. Bonnor, “Ombudsmen and the
development of public law”, in European Public Law, Volume 9, Issue 2, 2003, pp. 237-267.

13 This twofold classification of the ombudsman’s substantive review is based on the legally-
binding force of the norms applied as standards of assessment, and not on the legal character
of the decision resulting from the assessment. It is important to keep in mind that the
ombudsman conducts a soft law review (in the non-legally enforceable sense) from the
perspective of the legal nature of the decision, insofar as its decisions and recommendations
are not legally binding - unlike the judiciary, whose decisions are.

14 For the normative function of the ombudsman institution, see Section 3.6.
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Part I. Introduction

authors, this is an institutional characteristic, which in turn constitutes a
guarantee for the continually evolving process of “sociale rechtsstaat” or modern
constitutional states.!®

Good governance is part of the concept of the modern state.!® As an element of
its accountability role, the ombudsman promotes the development of the legal
framework inspired by fundamental constitutional values (the principles of
good governance) to guarantee the proper exercise of governmental powers and
to strengthen democracy, the rule of law, and good governance. It may be said
that the ombudsman, as one of the fourth power institutions!” or new powers,
protects the “integrity branch”!® of modern constitutional states by contributing
to the development of principles of good governance as a means of improving
the quality of government.'®

Discussions about the legal dimension of good governance and its core principles
are still ongoing in several countries with varying legal traditions. This reflects
a contemporary concern for the quality of administrative performance, even
though such debates are not always recognised as referring overtly to good
governance (or good administration). Ultimately, these discussions arise out
of changes in society and government, which have enlarged the tasks of the
administration - especially where socio-economic policies are concerned -
prompting calls for more flexibility to enable more effective action.?? Nonetheless,
public authorities and citizens are not yet capable of even clearly identifying
the legal norms and obligations that have arisen from good governance and
good administration, let alone when these norms are violated and how they
are affected by their infringement. The distinction between the notions of good
governance and good administration is not clear either.

15 Manuel Garcia Alvarez & Rubén Garcia Loépez, “El papel de los defensores del pueblo
como impulsores de la modificacién del ordenamiento juridico: Una garantia adicional de
desarrollo del Estado social”, in Teoria y Realidad Constitucional, No 26, 2010, pp. 137-141.

16 G.H. Addink, loc.cit., p. 23.

17 G.H. Addink, “The ombudsman as the fourth power. On the foundations of ombudsman
law from a comparative perspective”, in Frits Stroink and Eveline van der Linden, Judicial
lawmaking and administrative law, Antwerpen-Oxford: Intersentia, 2005, p. 273.

18 B. Ackerman, “The new separation of powers”, in Harvard Law Review, Vol. 113, No 3,
January 2000, pp. 691-693.

19 For an explanation on the ombudsman as a fourth-power institution and the integrity
branch, see Section 1.1.2.

20 In this regard, see Javier Barnes, “Reform and innovation of administrative procedure”,
in Javier Barnes (ed), Transforming administrative procedure, Sevilla: Global Law Press
2008; Matthias Ruffert, “The transformation of administrative law as a transnational
methodological project”, in Matthias Ruffert (ed), The transformation of administrative law
in Europe, Munich: European Law Publishing, 2007; Oriol Mir Puigpelat, Globalizacion,
Estado y Derecho. Las transformaciones recientes del derecho administrativo, Madrid: Civitas,
2004; Eberhard Schmidt-Assmann, La teoria general del derecho administrativo como sistema,
Madrid: Marcial Pons, 2003.
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Modern society and administration is undergoing tremendous changes due to the
fusion of administrative modernisation with regulatory reform movements, as well
as trends such as globalisation and the knowledge-based society. These changes are
invoking new perspectives in administrative law, and academic legal discussions
on new dimensions of administrative law are being debated internationally.
In any cases, different administrative legal systems have been subject to similar
modifications, mainly following on from administrative modernisation, the
constitutionalisation of administrative law, and the internationalisation of
administrative relations at global and regional level. Thus, there is a need for
administrative law to provide more instruments for effective government action.

In this regard, the development of the public (administrative) law instruments
from a good governance perspective can be considered as a suitable mechanism
for enhancing legitimacy. This study analyses the normative function of the
ombudsman institution and its capacity to contribute to the development of
more flexible and effective legal frameworks through the application of principles
of good governance as assessment standards. In doing so, the institution
contributes to improving governmental quality as well as strengthening the
democratic rule of law and the political system as a whole.?! Hence, through
the performance of normative functions the ombudsman can actively influence
government.?? Because of its flexibility and ability to adapt to different contexts,
the institution can play a prominent role in achieving these goals, particularly
in new democracies, such as Peru, but also in longer-established democracies,
where the ombudsman can provide new inputs for legitimacy.

1.1.2. THE OMBUDSMAN, DEMOCRATIC
ACCOUNTABILITY, AND LEGITIMACY

In analysing the legal-administrative aspects of good governance, public
accountability is identified as one of the indicators of legitimacy. An effective
democratic state relies on legislative, administrative, and judicial institutions,
which are empowered to exercise a degree of direct control over how the other
institutions exercise their functions.?* The notion of control is a constitutional

2l For the purposes of this study, the words “government” and “administration” include public

authorities, administrative authorities and civil servants. Therefore, when this study refers
to the need to improve the quality of the government or the administration, it also refers to
improving the quality of the performance of these authorities and civil servants.
22 On the discussion of the potential for the ombudsman to play a more dynamic role in
influencing government see Chris Gill, “What can government learn from the ombudsman?”,
in M. Hertogh & K. Kirkham (eds), Research Handbook on the Ombudsman, Cheltenham-
Northampton: Edward Elgar Publishing, 2018, pp. 298-318.
M.]J.C. Vile, Constitutionalism and the separation of powers, Indianapolis: Liberty Fund, 1998,
pp. 19-20.

23
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concept, which spans the whole structure and functions of the state.?* The
modern state has undergone a reconfiguration of its structure and functions and
new institutions have arisen to which controlling functions for complementing
traditional forms of accountability have also been assigned to varying degrees.?
In this context, the ombudsman can be considered as a modern mechanism
of democratic accountability.2® It serves as an important element of good
governance, enhancing the accountability of the government, and in so doing
helps to improve the functioning of public administration.?’

The ombudsman is an institution that has the capacity to check the abuses by
other public agencies and branches of government. This form of oversight
or control exercised by one public institution over others is qualified as
“horizontal accountability”. This can take different forms, such as administrative
accountability (by reviewing proper conduct including the procedural fairness
of bureaucratic acts), legal accountability (by supervising the observance of legal
rules), and constitutional accountability (by evaluating whether legislatives acts
are in accordance with constitutional provisions).

As Linda Reif has stated, the ombudsman improves legal, constitutional, and
administrative (horizontal) accountability of government through impartial
investigation of the conduct of administrative authorities, recommending
changes to law, policy, or practice whenever illegal or improper administration
is detected.?® In addition, the ombudsman institution can serve as a vertical
accountability mechanism between the public and the government, serving as a
channel through which citizens can lodge complaints about the government.?
Moreover, by assessing the performance of administrative authorities, the
ombudsman provides feedback on governmental action, helping the government
learn from citizens’ complaints.3?

24 Luciano Parejo Alfonso, Derecho Administrativo, Madrid: Ariel, 2003, pp. 1076-1080.

25 Roberto Dromi, Modernizacion del control piiblico, Buenos Aires: Hispania, 2005, pp. 9-10.

26 S. Owen, “The ombudsman: Essential elements and common challenges”, in Linda C. Reif,

Mary A. Marshall and Charles Ferris (eds), The ombudsman: Diversity and development,

Edmonton: International Ombudsman Institute, 1993, p. 1.

Linda C. Reif, The ombudsman, good governance and the international human rights system,

p- 59.

28 Ibid., p. 60.

29 Public institutions such as the judiciary, electoral commissions, anti-corruption agencies,
human rights commissions, the ombudsman, etc., conduct horizontal accountability; this is
as opposed to vertical accountability, which is the kind of control carried out by citizens, for
instance, during election periods and through the complaints lodged by individuals with the
ombudsman. For a detailed explanation of accountability as a good governance principle, see
Section 6.3.1.

300 M. Oosting, “Roles for the ombudsmen: past, present and future”, Speech at the International
Symposium on the occasion of the 80" anniversary of the Parliamentary Ombudsman of
Finland, Helsinki, 7 February 2000.

27

8 Intersentia



Chapter 1. The Ombudsman, the Principles of Good Governance and the
Question of Legitimacy

As a control mechanism, parliamentary and quasi-judicial ombudsmen (both
of which focus mainly on the administrative conduct of the government) are
primarily oriented towards issues of administrative accountability, whereas
other ombudsmen, such as the mixed ombudsman model, work intensively in
areas of constitutional and legal accountability.?! It is important to mention that
according to Linda Reif when an ombudsman has an anti-corruption mandate, it
can provide financial (concerning the misuse of public funds, conflict of interest,
etc) as well as constitutional and administrative accountability.3?

Given the ombudsman’s role in public (horizontal and vertical) accountability
as well as in the protection of human rights, the institution plays an important
function in applying principles of good governance with a view to improving
the government quality, including the prevention of corruption. In this way,
the functions conferred on the institution are significant from a rule of law
perspective.33

The accountability function of the ombudsman and its influence on both the
public decision-making process and the behaviour of public authorities have
meant that the ombudsman is acknowledged by part of the doctrine as a “fourth
power” institution.3* As a fourth power, the ombudsman focuses on institutional
integrity.3>As such, some authors contend that it should be recognised as a
separate and distinctive constitutional branch of government known as the
“integrity branch.”® From this perspective, institutional integrity goes beyond
a narrow concept of legality to concern itself with ensuring that government
institutions exercise the powers conferred on them in the manner in which,
and for the purposes for which, they are expected or required to do s0.3” Thus,
institutional integrity encompasses two considerations in addition to legality.
First, fidelity to the public purposes for which the institution was created; and
second, application of the public values that the institution is expected (or
required) to obey.3® From this broader perspective of legality, it can be argued
that integrity means compliance with the endorsed legal principles and values

31
32

For a detailed description of models of ombudsmen see Section 3.5.

Linda C. Reif, The ombudsman, good governance and the international human rights system,

p. 60.

33 J. McMillan, “The Ombudsman and the rule of law”, Speech addressed by John McMillan,
Commonwealth Ombudsman, to the Public Law Weekend, Canberra, 5-6 November 2004,
p. 7. Available at www.ombudsman.gov.au/speeches-and-presentations/.

34 G.H. Addink, “The ombudsman as the fourth power”, p. 273.

35 J. Spigelman, “The integrity branch of government”, in Australian Law Journal, Vol. 78, No

11, 2004, p. 724. Available at SSRN: http://ssrn.com/abstract=1809582, p. 5.

B. Ackerman. “The new separation of powers”, in Harvard Law Review, Vol. 113, No 3,

January 2000, pp. 691-693.

J. Spigelman, loc.cit., pp. 6-7.

38 Ibid., p. 6.

36

37
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intrinsic to the democratic rule of law, including certain principles of good
governance.? This is reflected in the behaviour of civil servants (as well as public
and elected authorities).

It is in this context that the ombudsman should be seen as one of a range of
institutions that comprise the fourth power, which in turn interact with the
other three powers.4? As a fourth power, the ombudsman protects the integrity
branch of the constitution, which is characterised as comprising those values
and principles inherent to the rule of law that are not legally enforceable and
not protected by the traditional mechanisms of control.#! The recognition
of the ombudsman as a fourth power institution is reinforced by its typical
constitutional standing, whereby it occupies by its own, independent place.*?

Therefore, in performing its constitutional duties, the ombudsman exercises a
power that can be distinguished from (and equated to)*? the other three powers -
the legislature, the executive, and the judiciary — and forms part of the system of
checks and balances in which all four play a role. Thus, the traditional doctrine
of separation of powers as a triad is challenged by the emergence of new branch
institutions.

The purpose of separation or distribution of powers is to prevent the state from
exceeding the limits of its powers and infringing on the rights and freedoms
of citizens. In modern democracies (whether new or old), the three traditional
powers operate as part of a system of checks and balances. According, to Viber,
the range of unelected institutions that today exercise official authority should
be seen as forming a new branch of government in a new separation of powers
that gains its legitimacy by developing the principles and procedures for the
performance of its tasks.*4

3% G.H. Addink, Good governance in EU Member States, Utrecht: Utrecht University, 2015,
pp. 30-32. On the legal concept of integrity and its relationship with good governance see
also, G.H Addink, “Integriteit, rechtmatigheid en goed bestuur”, in J.HJ. van den Heuvel,
L.W.J.C Huberts, E.R. Mulller (eds), Integriteit: integriteit en integriteitsbeleid in Nederland,
Deventer: Wolters Kluwer, 2012; Dadan Anwar, The applicability of good governance norms in
situations of integrity violations, Utrecht, 2015.

40 Other fourth power institutions would include, for instance, the Court of Audit, the

Council of State, and the Electoral Council, among others. On the Court of Audit and good

governance see for example, Luis Garcia Westphalen, “Evaluating the prosecutorial mandate

of the Supreme Audit institution of Peru”, in International Journal of Public Administration,

No 37,2014, pp. 1-9.

R. Kirkham, B. Thomson and T. Buck, “Putting the ombudsman into constitutional context”,

in Parliamentary Affairs, Vol. 2, No 4, 2009, p. 605.

42 G.H. Addink, “The ombudsman as the fourth power”, p. 274.

43 . Spigelman, loc.cit., p. 5.

4 Frank Vibert, The rise of the unelected: Democracy and the new separation of powers,
Cambridge-New York: Cambridge University Press, 2007, pp. 121-128. For the discussion on
separation or balance of powers in modern states and the emerging of new institutions, see

41
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In this regard, according to Addink the ombudsman legitimises its constitutional
position as a fourth-power institution by contributing to integrity in holding
public authorities to high standards of good administration and human rights.
In this manner, it is partly responsible for the balance between the legislature,
the executive and the judiciary. It performs this function by examining the
conduct of the administration, issuing reports, and making recommendations.*>
As a result, it contributes to promoting quality in public administration and
enhances legitimacy of government.

Accordingly, the aim of this study is to determine the extent to which the
ombudsman institution applies (and develops) good governance-based standards
with a view to improving the quality of government and enhancing legitimacy.
Legitimacy is a fundamental notion not only for the political system but also
for the administration. However, this relation is not always clear described. A
substantial and dynamic perspective of legitimacy may provide links between
legitimacy, democracy and a broader concept of legality. As an institution of
horizontal accountability, the ombudsman’s contribution to improving the
functioning of administration and thus strengthening the rule of law is an
important undertaking, especially in new democracies.®

In these terms, the Peruvian ombudsman institution makes for a compelling
subject of analysis.*” This study argues that the Peruvian Defensoria del Pueblo*3
has undergone a process of hybridisation in recent years in terms of its powers,
tasks, functions, and the orientation of its assessment. This process is expressed
in the fruitful normative function resulting from its powers of investigation.*®
The dual function of the Peruvian Defensoria del Pueblo, looking at broader
fairness, ethical conduct, transparency and prevention of corruption®’, allows
for the development of new normative standards. According to some authors,
this function goes beyond a conventional regulative function characterised by

also G.H. Addink, Good governance. Concept and context, Oxford: Oxford University Press,
2019, pp. 20-23.

4> G.H. Addink, “The ombudsman as the fourth power”, pp. 274-275.

46 Guillermo O’Donnell, “Horizontal accountability in new democracies”, in Journal of
Democracy, Volume 9, 1998, pp. 112-126.

47 Thomas Pegram, “Weak institutions, rights claims and pathways to compliance: The
transformative role of the Peruvian human rights ombudsman”, in Oxford Development
Studies, Vol. 39, No 2, 2011, p. 230.

48 In keeping with other countries in the region, the ombudsman institution in Peru is known
as the Defensoria del Pueblo.

49 Alberto Castro, “Legalidad, buenas practicas administrativas y eficacia en el sector publico:
Un andlisis desde la perspectiva juridica del buen gobierno”, in Alberto Castro (ed), Buen
Gobierno y Derechos Humanos, Lima: Facultad de Derecho PUCP - Idehpucp, 2014, p. 267.

50 Linda C. Reif, “The role of national human rights institutions in human rights protection and
promotion, good governance and strengthening the democratic rule of law”, pp. 72-73.
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the creation of innovative “social accountability” mechanisms.’! Hence, the
institution has positioned itself as a valued institutional resource for legitimacy
in the absence of a responsive judicial and political institutional framework.*?
On this basis, it is argued that the Defensoria del Pueblo plays an important role

in improving the quality of government in Peru.

1.2. THE ROLE OF THE OMBUDSMAN IN THE
PROMOTION OF QUALITY IN THE PUBLIC
ADMINISTRATION

1.2.1. THE OMBUDSMAN, GOOD GOVERNANCE, AND
QUALITY IN THE PUBLIC ADMINISTRATION

The ombudsman is regarded not only as a mechanism for providing individual
remedy, but also as one of bureaucratic quality control.>® As a legal concept,
quality is connected with the notion of good governance. Different authors have
stressed that modern administrative law is experiencing a shift from government
to governance.’® This trend reflects new perspectives in administrative law,
arising out of changes in society and administration. However, quality as a legal
concept of a procedural character, and its relationship with a broader perspective
of legality, is underexplored.

In this line, governance from an administrative law perspective is oriented
towards the development of new and more flexible regulatory frameworks
for steering the activities of the administration. These frameworks determine
how the administration fulfils its functions, and particularly, the manner
in which public powers exercise discretion.>® In this regard, they regulate
the administrative decision-making process, in which a greater number of
nongovernmental actors are now involved than ever before. Hence, decision-
making is encouraged to be more transparent, participatory, and effective.

The idea of proper exercise of powers and adequate decision-making by the
administration is linked to recognition of public law as a tool for achieving

5l Thomas Pegram, loc.cit., p. 230.

52 Ibid.

33 Gavin Drewry, “Ombudsmen and administrative law. Shining stars in a parallel universe?”,
EGPA Conference, Rotterdam, September 2008: Study Group on Law and Public
Administration, p. 2.

54 Martin Shapiro, “Administrative law unbounded: Reflections on government and
governance”, in Indiana Journal of Global Legal Studies, Volume 8, Issue 2, 2001, p. 369.

55 Alberto Castro, loc.cit., p. 246.
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quality in public administration and in the way it is organised.>® The concept of
good governance, and particularly the notion of good administration, emerged
in connection with demands for quality in governmental activities.

Modern administrative law is concerned with quality”” as a new and
complementary mechanism to enhance legitimacy of administrative
action®®, expressed through the legal duty of good administration.>® Good
administration, which is the expression of good governance in the field of public
administration®, acts not only as a limit to discretion against arbitrariness,
but also serves as a source of guidance for the behaviour of civil servants and
administrative decision-making. As such, good governance can be considered
as an ombudsman’s instrument for assessing administration and the protection
of citizens’ rights.%! Through the performance of its normative functions, the
ombudsman applies and develops normative standards to steer the behaviour of
public officials and administrative action while contributing in the development
of new and more flexible regulatory frameworks or governance instruments,
inspired by good governance principles and human rights.

The ombudsman has a prominent role in promoting good administration and
defending fundamental rights. Specifically, the ombudsman’s interventions help
to protect against maladministration by providing individual relief and steering
administrative action. The institution performs these functions by assessing the
conduct of the administration against normative standards.

In the cases in which human rights is the ombudsman’s standard of control,
legally binding norms constitute its (main) input for the substantive review
of the actions of government. Thus, the normative function performed by the
ombudsman arises out of a hard law review based not only on statutes but

56 TJuli Ponce Sol¢, “El derecho a la buena administracién, la discrecionalidad administrativa y la

mejora de la gestion publica”, in R. Proc.-Geral Mun. Juiz de Fora - RPGMJF, Belo Horizonte,

Year 2, No 2, Jan./Dec. 2012, p. 305.

For a detailed description of quality as a legal concept, see Section 2.1.2.

Alberto Castro, “Buen gobierno, derechos humanos y tendencias innovadoras en el derecho

publico”, in Alberto Castro (ed), Buen Gobierno y Derechos Humanos, Lima: Facultad de

Derecho PUCP - Idhepucp, 2014, p. 18.

Juli Ponce Solé, “Good administration and European Public Law. The fight for quality in

the field of administrative decisions”, in European Review of Public Law, Vol. 14, No 4, 2002,

pp- 1505-1506. Also see from the same author, Juli Poce Solé, “Quality of Decision-Making in

Public Law - Right to Good Administration and Duty of Due Care in European Law and in

US Law”, in European Review of Public Law, Vol. 21, No 3(73), 2009.

Alberto Castro, “Legalidad, buenas pricticas administrativas y eficacia en el sector publico”,

p. 250.

61 TJuli Ponce Solé, “El derecho a la buena administracion y la calidad de las decisiones
administrativas”, in: Alberto Castro (ed) Buen Gobierno y Derechos Humanos, Lima: Facultad
de Derecho PUCP - Idehpcup, 2014, p. 118.

57
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also constitutional parameters as assessment standards.%? In this regard, the
ombudsman adopts not only a static approach, which is limited to verifying
the correct application of legal norms, but also a dynamic one oriented to
recommending changes in legislation as a suitable mechanism for human rights
protection.®?

On the other hand, for those ombudsmen that apply good administration (or
its counterpart, maladministration) as their standard of control, the assessment
standards are mainly based on non-legally binding norms or soft law norms.
The application of soft law norms by the ombudsman for the assessment of the
administration is linked to the institution’s recognised ability to develop its own
normative standards.®* It is important to mention that for some authors, only
non-legal standards constitute good administration. From this perspective, good
administration norms developed by the ombudsman as assessment standards
resemble ethical norms.®> Nevertheless, this study proposes that these norms
cannot be considered so much purely ethical as soft law norms, to the extent
that they are rules stemming from legal principles that create duties for the
administration.®® As will be explained, it is not bindingness but legal effect that
defines law.%

In either case, the results of the ombudsman’s assessment of administrative
conduct are reflected in the investigations, reports, and recommendations
issued by the institution as a manifestation of its indirect task in developing
legal norms (which can include broadening the scope of legally enforceable
principles or developing soft-law standards). These ombudsman norms serve
as parameters for good decisions and quality administrative action. Through
its recommendations, the ombudsman might promote quality as a factor for
legitimacy. For this reason, one of the aims of this study is to determine the
extent to which the standards applied (and developed) by the ombudsman
as a product of its normative functions can be considered legal norms, and
to assess their relationship with principles of good governance from a legal
perspective.

62 Alberto Castro, “Legalidad, buenas practicas administrativas y eficacia en el sector publico”,

p. 266.
Manuel Garcia Alvarez & Rubén Garcia Lépez, loc.cit., p. 128.

Alberto Castro, “Legalidad, buenas practicas administrativas y eficacia en el sector publico”,
p. 261.

M. Remac & P.M. Langbroek, “Ombudsman’s assessments of public administration
conduct: Between legal and good administration norms”, in The NISPAcee Journal of Public
Administration and Policy, Volume 4, Number 2, Winter 2011/2012, p. 158.

66 See Section 3.6.4.

67 For the concepts of soft law and legal effect, see Section 2.1.2.
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1.2.2. THE PROBLEM OF QUALITY IN PUBLIC
ADMINISTRATION IN PERU’S DEMOCRATIC
CONSOLIDATION PROCESS

Peru - to return to this country case — is currently going through a process of
democratic consolidation and socio-economic growth.%® Nonetheless, one
of the paradoxes of Peruvian democracy is the popular disaffection with the
government.®® This disaffection is also reflected in low public trust in the
democratic rule of law institutions in general, which extends to the democratic
system as a whole.”? One factor that helps to explain this situation is the
weakness of the Peruvian state apparatus. As pointed out by Levitsky, where
state institutions (including national and local public bureaucracies, the police
and the judiciary, regulatory agencies, and so on) do not function adequately,
governments will perform poorly. The failure to effectively deliver basic services
(security, justice, health, education, and others) results in the widespread
perception of government corruption, unfairness, ineffectiveness, and neglect.
Thus, “state weakness brings ineffective governance, and ineffective governance
generates discontent, which, if persistent, may erode citizens’ trust in democratic
institutions”.”!

Thus, It is possible to affirm that one of the main problems facing the
Peruvian process of democratic consolidation is the precariousness of the state
apparatus, the weakness of its institutions. Widely identified flaws of Peruvian
administration include bureaucratic indolence, inadequate treatment of citizens,
administrative burdens, and undue delays. This lack of effectiveness on the part
of the administration can be observed at the central, regional, and local levels.
Moreover, the perception of high levels of corruption should be singled out for
special attention, as this is considered to be one of the endemic problems in
Peruvian society.”? The prevailing maladministration, reflected in poor quality

68 This process follows ten years of autocratic government in the 1990s. Although most of

the country’s liberal economic reforms took place during this decade, the period was also
characterised by corruption at the top levels of the executive, centralisation of the state
apparatus, and a lack of transparency and citizen participation. Democratic institutional
reforms for consolidating the development process were likewise missing.

Steven Levitsky, “Paradoxes of Peruvian Democracy. Political bust amid economic boom?”, in
ReVista. Harvard Review of Latin America, Fall 2014, p. 2. <http://revista.drclas.harvard.edu/
book/first-take-paradoxes-peruvian-democracy> (Last visited: May 2014).

Peruvian presidents since 2005 have the lowest average approval rating in Latin America,
despite the economic boom. See the annual Latinobarometro survey.

7L Steven Levitsky, loc.cit., p. 2. <http://revista.drclas.harvard.edu/book/first-take-paradoxes-
peruvian-democracy> (Last visited: May 2014).

On the situation of corruption in Peru, see the national surveys on perception of corruption
conducted by ProEtica, Peruvian chapter of Transparency International. According to the
10th National Survey on Perception of Corruption 2017, corruption is one of the two main
concerns among the Peruvian population. Available at: www.proetica.org.pe.
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administrative performance, affects the legitimacy of the political system as a
whole.

Maladministration in Peru has been reported by a range of entities, from
international organisations’® to the country’s own Defensoria del Pueblo.”* A
broad consensus exists about the urgent need for reform of public administration
and institutions in order to consolidate the country’s ongoing development.
In this regard, scholars have already pointed out that reform must be aimed
at developing an effective and efficient administration, a service-minded
bureaucracy, and institutional mechanisms for preventing corruption in order
to strengthen good governance and democracy.” Thus, there is a link between
good governance and the effectiveness of the state apparatus, democracy, and
legitimacy.”®

In the Peruvian institutional framework, the ombudsman can contribute
to the implementation of institutional mechanisms with the aim of both
protecting citizens’ fundamental rights and improving the quality of the
administration in order to ensure governmental legitimacy and consolidate the
Peruvian democratic system by developing the principles of good governance.””
Encouraging the administrative authorities to act in accordance with the
principles of good governance and promoting good governance practices is one
mechanism for improving the legitimacy of the entire state apparatus.

All nations, in terms of how they perform good governance, are unique in their
pre-existing domestic political environment, the form of democracy they have
adopted, the domestic democratic culture, the organisational form of the state

73 The World Bank’s Worldwide Governance Indicators 1996-2013 show that in the case of
Peru five of the six governance indicators remains the same as at the end of the 1990. See:
Worldwide Governance Indicators 1996-2013. Available at: http://info.worldbank.org/
governance/wgi/index.aspx#home. See also: World Bank. Good governance: The World Bank
experience. Washington D.C.: World Bank, 1994. Daniel Kaufmann, Aart Kraay and Massimo
Mastruzzi. Governance Matters V: Aggregate and individual governance indictors for 1992 -
2005. Washington D.C.: World Bank, September 2006. More recently, in the World Economic
Forum Global Competitiveness Index 2017-2018, Peru is ranked 72" out of 137 economies,
having fallen five positions from 2016. This index shows that the pillar institutions are those
in which Peru is facing major problems.

74 See the annual reports of the Peruvian Ombudsman (Defensoria del Pueblo).

75 See for example the OECD Public Governance Review on Peru: Integrated Governance for

Inclusive Growth (OECD, 2016), the OECD Integrity Review on Peru: Enhancing Public

Sector Integrity for Inclusive Growth (2017), and, the OECD Regulatory Review on Peru:

Assembling the Framework for Regulatory Quality (2016).

F. Sagasti, P. Patr6on, N. Lynch, M. Hernandez, Democracia y Buen Gobierno, Lima: Agenda

Peru, 1996, pp. 91-115.

Linda C. Reif, “The role of national human rights institutions in human rights protection and

promotion, good governance and strengthening the democratic rule of law”, p. 82.
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apparatus, and the measures adopted for strengthening it.”® In the process of
democracy building there are various factors that may account for the relative
success or failure to achieve a well-developed democratic state. One of the issues
for analysis in this respect is the qualitative aspect of democracy.””

In a state governed by the democratic rule of law, there are important elements
that define a well-developed democratic state: i) separation of powers, which
involves a government composed of separate legislative, executive, and
judicial branches with balanced powers; ii) an independent judiciary; iii) the
comprehensive application of the rule of law; iv) the protection of human rights;
v) free elections; and vi) the existence of other state institutions that provide
accountability.

In a legal reform for development, strong emphasis is placed on the overall legal
infrastructure and the promotion of a legal framework supportive of effective
and efficient administration.?° In the framework of Peru’s public policies, the
need to implement reforms oriented to the development of an efficient, service-
minded and democratic public administration is expressed in the “National
Agreement” (Acuerdo Nacional).8! The National Agreement is a forum for
promoting and monitoring the fulfilment of state policies agreed through the
participation and consensus of leading Peruvian political and social actors.
The main goal of the agreement is to create conditions for the consolidation of
democracy and economic and social development in the country. In this context,
a set of 31 state policies has been approved.

The state policies that comprise the National Agreement are aimed at achieving
four main objectives: democracy and rule of law; equity and social justice;
country competitiveness; and an efficient, transparent, and decentralised state.
Hence, the 24" public policy laid out in the National Agreement sets an efficient
and transparent administration as state policy. In turn, the 26t policy is oriented
to the implementation of measures for promoting ethical standards in the
administration, as well as eradicating corruption.

78 Linda C. Reif, “The Ombudsman, good governance and the international human rights

system”, p. 57.

On quality of democracy see Larry Diamond & Leonard Morlino, Assessing the quality of
democracy, Baltimore: The Johns Hopkins University Press, 2005.

Karin Buhmann, “Administrative reform and increased human rights observance in public
administration and beyond: The People’s Republic of China”, in Hans Otto Sano and G.
Alfredsson, Human Rights and Good Governance: Building Bridges, The Hague: Kluwer Law
International, 2000, p. 236.

For further information about the “National Agreement” see www.acuerdonacional.gob.pe.
The National Agreement Forum was established by Supreme Decree 105-2002-PCM.
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The functioning of the administration (referring, for our purposes, primarily to
the executive and its branches, but also to the local governments) is fundamental
for determining the quality of the democratic system as a whole. In general
terms, it can be said that the quality of administrative functioning is determined
by the performance of good administrative practices (which includes respect
of fundamental rights) or, conversely, the existence of maladministration.
Administrative functioning and its relationship with the quality of the
democratic system is also linked to the fourth power institutions of the state,
such as the ombudsman, which are characterised for adding new institutional
forms of accountability.

In Peru, neither the doctrine nor practitioners are familiar with good governance
as a legal concept; nor the term as such is found in written legislation. Likewise,
the good governance approach to assessing administrative authorities has
not been clearly established for the daily practice of the ombudsman either.
Therefore, there are no explicit references to a legal duty of good governance.
However, this does not preclude recognition of its existence, or of its constitutive
elements, on the basis of constitutional principles and provisions that govern the
conduct of the administration, as well as other regulations with force of law.

According to some Peruvian scholars, various principles - rights and obligations
— that are considered by comparative legal doctrine as core elements of good
governance or good administration are found to be enshrined in the Peruvian
legal framework.3? In this regard, three different groups of legislation can
be discerned: Law 27444, General Administrative Procedure Act (Ley del
Procedimiento Administrativo General)83; legislation governing the functioning
and organisation of the administration at the three levels (national, regional and
local) such as Law 29158, Organic Act of the Executive Branch (Ley Orgdnica del
Poder Ejecutivo)®*, Law 27972, Organic Act of Municipalities (Ley Orgdnica de
Municipalidades)® and Law 27867, Organic Act of Regional Governments (Ley

82 Jorge Dands Ordénez, “Principios de buen gobierno en el derecho administrativo peruano y

legitimidad de la actividad administrativa”, in Alberto Castro (ed), Buen Gobierno y Derechos
Humanos, Lima: Facultad de Derecho PUCP - Idehpcup, 2014, pp. 122-123.

General Administrative Procedure Act is in force since 11 October 2001. Last amended by
Legislative Decree 1452. Nineteen are the principles of proper administration codified
by this law. Among them we can find the principle of legality, due procedure, impartiality,
reasonableness, effectiveness and legal certainty or legitimate expectations. These principles
impose standards on the administration and are an important feature of administrative law
regarding supervision of administrative performance and protection of the citizen.

Published in the official gazette El Peruano on 20 December 2007. It was promulgated
containing a new set of principles regarding the activity of the administration. Principles
such as service towards the citizen, transparency and accountability are now legal standards
for the executive’s bodies and agencies.

85 Published in the official gazette EIl Peruano on 27 May 2003.
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Orgdnica de Gobiernos Regionales)3®; and legislation regulating the behaviour
of public officials and civil servants, such as Law 27815, Public Function
Code of Ethics Act (Cédigo de Etica de la Funcién Publica).®’ In addition,
there is Law 27806, Transparency and Access to Public Information Act (Ley
de Transparencia y Acceso a la Informacién Publica)® and other legislation
regarding environmental law. But despite this legislation, the system has several
deficiencies, and remains subject to instances of maladministration.

The Peruvian Defensoria del Pueblo has the potential to lead new initiatives with
the aim of improving administration in Peru. One of these could be to promote
good governance. Thus, the Peruvian ombudsman institution can contribute
to making explicit the principles of good governance and the duty of good
administration in the Peruvian legal system, and to operationalising this legal
obligation by applying and developing principles of good governance.

1.2.3. THE ROLE OF THE PERUVIAN DEFENSORIA
DEL PUEBLO IN ENHANCING DEMOCRATIC
GOVERNANCE AND QUALITY IN PUBLIC
ADMINISTRATION

The Defensoria del Pueblo of Peru was created by the 1993 Constitution, and is
governed by provisions laid down in the Constitution and in an organic act.’
The Constitution makes a distinction between the Defensoria del Pueblo (the
ombudsman as an institution) and the Defensor del Pueblo (the ombudsman as
an incumbent).”® According to Article 162 of the Constitution, the Defensoria del
Pueblo is competent “to defend the constitutional and fundamental rights of the
person and the community, to supervise fulfilment of the state administration’s
duties and the delivery of public services”. The institution is vested with
autonomy for the performance of its functions.”! For a person to be elected as
the Defensor del Pueblo, the Constitution requires that at least two-thirds of the
Congress must vote in favour.??

86 Published in the official gazette EI Peruano on 18 November 2002. Amended by Law 27902.

87 Published in the official gazette EI Peruano on 13 August 2002.

88 Published in the official gazette El Peruano on 3 August 2002. In force since January 2003.

89 Law 26520, Ombudsman Organic Act. In force since 9 August 1995 and last amended by
Law 29882 published in the official gazette El Peruano on 7 June 2012. Hereafter, the Organic
Act.

Hereafter, Peru’s ombudsman’s institution, the Defensoria del Pueblo, will be referred to as
the Defensoria — the abbreviated form by which it is popularly known in the country. In like
manner, the term Defensor is used to refer to the incumbent.

Peruvian Constitution, Article 161.

Idem.

90

91
92
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The primary task of the Defensoria is to protect the fundamental rights of
citizens by supervising the administrative authorities. Hence, the Defensoria
exercises oversight to ensure that public authorities and civil servants observe
the Constitution and the law, and that they duly fulfil their functions. Therefore,
as pointed out by Reif, the Defensoria was given a dual mandate of protecting
human rights as well as the function of overseeing public administration.
Under this mandate the duties of the Defensoria cover all administrative actions,
both in response to complaints and of its own accord. Indeed, the institution is
empowered to initiate and to discharge, on request or ex-officio, the investigation
of any acts and resolutions of the public administration or its agents that may
imply the breach of a constitutional or fundamental right.%*

The political context of a country is always decisive in setting the agenda of
the ombudsman institution, and the Defensoria is no exception. In this regard,
three different stages might be discerned in the Defensoria’s work since it was
instituted. The first is the role of the institution under the authoritarian regime of
Alberto Fujimori (April 1996-December 2000), with Jorge Santistevan as the first
Defensor del Pueblo. During this period, the Defensoria performed an important
democratic role as practically the only democratic agent of accountability within
the state.”> In this context, the focus of the Defensoria was on the protecting civil
and political rights. The institution prioritised measures such as reforming the
military justice system, abolishing compulsory military service, combating
torture, and protecting freedom of press and expression. The Defensoria also
played an important and influential supervisory role in the presidential elections
of 2000 at the end of Fujimori’s rule.

The second stage (December 2000 — April 2005) might correspond to the period
known as democratic transition, spanning the interim government of President
Paniagua and the presidency of Alejandro Toledo. In this period, Walter Alban
served as Defensor del Pueblo, with interim status.”® During this second stage the
institution performed an advisory function on matters of “re-institutionalisation
of the country”®” It focused on assorted topics such as decentralisation,
electoral reform, judicial reform, and transparency and access to information.
The Defensoria also supported the creation of the Truth and Reconciliation
Commission (Comision de la Verdad y la Reconciliacidn). In addition, it started

9 Linda C. Reif, “The role of human rights institutions protection and promotion, good

governance and strengthening the democratic rule of law”, p. 71.

9 Organic Act, Article 9(1).

9 Thomas Pegram, loc.cit., p. 231.

% Walter Alban was appointed by Santistevan as his first deputy (primer adjunto). The second
in the institution’s line of command, Alban went on to replace Santistevan after the latter’s
resignation in order to run in the presidential elections of 2001.

97 Thomas Pegram, loc.cit., p. 236.
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broadening and shifting its focus from civil and political rights to economic
and social rights, which involved intervention on issues of public policy. The
Defensoria also published special reports on pensions, health, and right to water,
among other matters.

The third stage, framed by a democratic context, started with the appointment
by Congress of Beatriz Merino as Defensora del Pueblo (ombudswoman).®® Under
Merino’s leadership, the shift in the orientation of the institution was noticeable.
During the period there was an emphasis on influencing and intervening in
public policy. In these terms, the Defensoria established three thematic or
strategic lines of action: i) the surveillance of public policy implementation; ii)
the supervision of governmental management; and iii) the promotion of a culture
of peace and dialogue.’® As a result, the institution began to focus on issues such
as public policy assessment based on human rights standards, monitoring social
conflicts, and supporting the fight against corruption and the “need to strength
good governance”.19 Thus, Merino’s priorities were structurally or, in the words
of Katja Heede, more control oriented. And, following the election of a new
ombudsman in 2016, it could be that the institution is set to undergo yet another
stage in its development marked by an emphasis on strengthening the oversight
of essential public services.!0!

As pointed out by Pegram, this shift in the Defensoria’s orientation meant a
transition away from the legal role of constitutional guardian towards a rights-
based discourse in public policy debates, emphasizing mobilisation through
institutional (but also social) channels outside the courts. It meant focusing less
on compliance with human rights (binding) norms, and more on “managerial
compliance engineered through changes in public policy” with the aim of
modifying the behaviour of the administration and its underlying values.!%2 From
a normative perspective, it presented an opportunity to broaden the institution’s
standards of assessment. Hence, when assessing the administration, the
Defensoria has applied in a unique way not only legally binding norms but also
more flexible (albeit not necessarily explicit nor codified) standards of assessment.

It is important to mention that despite its advances since transition, Peruvian
democracy remains unstable, due, in part, to the weaknesses of the state

98 Merino was appointed by the Peruvian Congress in September 2005. Her predecessor Walter

Alban served as acting ombudsman for four years.
9 Defesoria del Pueblo, Twelfth Annual Report. January - December 2008, Lima, p. 23. Also see
Defensoria del Pueblo’s Strategic Institutional Plan 2007-2011.
Samuel Abad Yupanqui, “La Defensoria del Pueblo. La experiencia peruana”, in Teoria y
Realidad Constitucional, No 26, 2010, p. 493.
101 See Section 11.1.2.
102 Thomas Pegram, loc.cit., p. 239.
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apparatus. In this institutional context the Defensoria has maintained a high
level of public confidence as a human rights protector in Peruvian society.
Arguably, the ombudsman mandate to assess government maladministration is
becoming increasingly important as Peruvian democracy matures.!%3

Broad powers of investigation are one of the essential faculties assigned to
the Defensoria. By means of its investigations, the Defensoria monitors the
administration to guard against any illegitimate, irregular, unlawful, neglectful,
abusive, or improper use of its powers in the exercise of its functions.!% Thus, it
can be concluded that the task of the Defensoria is to investigate acts not only
concerning decisions made by the administration, but also those concerning
the exercise of practical administration as well as individual acts (personal
behaviour).1%> Based on its investigations the Defensoria has the ability to make
recommendations and proposals for adopting new measures or changing
administrative action or policy. Moreover, it is empowered to issue warnings
and remind the administrative authorities and civil servants of their legal
obligations.10

The receipt of a complaint from the public can be the launchpad for an
investigation, but they can be also started at the Defensoria’s own initiative.
Own-initiative investigations are conducted based on the same criteria as an
ordinary complaint. However, they are flexible enough to enable the Defensoria
to function as a mechanism of control. Thus, the Defensoria can issue
recommendations for both correction and prevention.

Own-initiative investigations enable the Defensoria to start an inquiry with
the sole purpose of protecting the rights of vulnerable groups in society (i.e.
indigenous people, persons with disabilities, children, inmates in prisons and
mental hospitals) or improving administrative quality in different ways, but
always from the perspective of protecting citizens’ fundamental rights. The
recommendations of the Defensoria can be oriented to implementing a public
policy, proposing new legislation, and adopting certain administrative action or
regulation.

Following on from its own-initiative investigations, the Defensoria issues
special reports (Informes Defensoriales)'%’, which are the instruments most
commonly used by the Defensoria to address structural problems and influence

103 Linda C. Reif, “The role of human rights institutions protection and promotion, good
governance and strengthening the democratic rule of law”, p. 83.

104 Organic Act, Article 9(1).

105 Organic Act, Article 22.

106 QOrganic Act, Article 26.

107 Organic Act, Article 27.
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public policy. Each of these reports is the result of a specific investigation in the
framework of the Defensoria’s surveillance role on strategic topics, or to address
a particular group of related complaints.!%® Likewise, the Defensoria is required
to present an annual report (Informe Anual) to Congress. The annual report of
the Defensoria describes the situation with respect to the administration and the
fulfilment of its duties regarding human rights obligations. The annual report
must also include the number of complaints lodged with the institution, and the
measures adopted by the administration to implement the recommendations of
the Defensoria.

The Defensoria’s reports should not be perceived as a mere overview of activities,
but rather as an information tool for the analysis of Peruvian social reality,
with a specific focus on the state’s performance, the defence of rights, and the
strengthening of democracy. And it is so because the Defensoria “not only
describes actions, shows results, or issues recommendations, but also seeks to
contribute with evidence on issues concerning citizens, and possible solution
or principles to guide institutional reforms aimed at the effective realisation of
rights”.1%9 (translation by the author)

Summarising, this study deals with the problem of the legal quality of the
administration from a public law and a good governance legal perspective. It
aims to identify if, and to what extent, the ombudsman is effectively applying
good governance-based standards to contribute to improving governmental
quality. These standards, resulting from the exercise of the ombudsman’s
normative functions as an expression of the institution’s hybridisation process,
can foster a more effective legal framework to ensure the proper functioning of
the entire state apparatus and strengthen the rule of law and legitimacy. To this
end, the normative function of the ombudsman institution is analysed from a
comparative perspective, focusing primarily on Peru as well as other countries
such as The Netherlands, The United Kingdom and Spain. The next chapter
outlines the research design and define the main concepts guiding this research.

108 Defensoria del Pueblo, Twelfth Annual Report. January - December 2008, p. 12.
109 Tbid.
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CHAPTER 2
THE RESEARCH DESIGN

This chapter sets forth the research design. First, the objectives of the study are
presented and its relevance is described both from an academic point of view
and as a contribution to enhancing citizen trust in government by calling for
the development of a more flexible legal framework to improve administrative
quality. In this line, the legal perspective of good governance is introduced in
relation to the normative function of the ombudsman institution. The aim in
so doing is to determine to what extent the ombudsman applies principles of
good governance in the form of normative standards to contribute to improving
the quality - and thus the legitimacy - of government. The analysis takes a
comparative perspective, focusing on Peru as well as The Netherlands, the
United Kingdom and Spain. Hence, this section also points to the main ideas
that define the study’s line of thinking and thus constructs its conceptual
framework. This is followed by a delimitation of the research questions, as well
as the methodology proposed to answer these questions and achieve the stated
objectives, while also explaining the reasons for the selected countries. Finally,
an outline of the research is presented.

2.1. OBJECT OF THE RESEARCH AND DEFINITION
OF CONCEPTS

2.1.1. OBJECT OF THE RESEARCH

The object of this research is to determine the extent to which the institution
of the ombudsman applies (and develops) good governance-based standards
to contribute to improving the quality of government and, in so doing, to
enhancing legitimacy and strengthening the democratic rule of law. As
mentioned, the primary focus is on the Peruvian Defensoria del Pueblo and on
maladministration in that country. In the context of the domestic process of
democratisation and rule of law reform, the Defensoria has broadened the scope
of its tasks and functions. As part of this process, an overhaul of the provisions
and underlying conceptions of Peru’s administrative legal system is required to
ensure effective steering of the administration’s discretionary powers and achieve
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the highest standard of services for citizens while promoting development. The
legal approach to good governance can be a powerful tool to this end. The same
can also be applied to developed democracies with different legal traditions.

As noted, modern society is undergoing changes that require new forms of
government intervention to meet citizen demands for service quality. This
concern for quality creates a need for regulatory reform oriented to ensuring
effective governmental interventions so as to achieve public goals. From an
administrative law perspective, this implies the development of flexible legal
instruments to positively orientate administrative activities and decision-
making, and avoid maladministration.

The ombudsman develops and applies normative standards to steer the
behaviour of public officials as an expression of its normative function. At the
same time, the institution contributes to the development of new regulatory
frameworks. For this reason, the focus here is not on analysing the ombudsman’s
contribution to developing the legal content of good governance principles, but
on the application of these principles as normative standards.!'° Hence, this study
concerns how the ombudsman creates and/or applies (both binding and non-
binding) normative standards based on principles of good governance.

This study centres on the role of the ombudsman in relation to the activities of the
administration. The primary focus is on the steering function of the ombudsman
regarding the promotion of good administration instead of the institution’s
protective (human rights oriented) function. Good administration concretises
the principle of good governance at the level of the administration. Therefore,
by applying good governance-based standards to ensure good administration
the ombudsman is also, in a broad sense, enhancing good governance. In
a strict sense, the ombudsman would only be involved in good governance
when the institution broadens its scope of control and functions. Otherwise,
it is concerned with good administration insofar as the administrative branch
of government is the ombudsman’s main object of assessment. The aim of this
study is to demonstrate that the results of the ombudsman’s activities are an
improvement in the legal quality and legitimacy of public administration in

110 An analysis of the ombudsman’s contribution to the content of legal principles would require,

to a certain extent, a comparison between the ombudsman and the judiciary in relation to
the development of normative standards. See for example, Milan Remac, Coordinating
ombudsmen and the judiciary. A comparative view on the relations between ombudsmen
and the judiciary in the Netherlands, England and the European Union, Antwerp-Oxford-
Portland: Intersentia, 2014. From the same author also see Milan Remac, “The European
Ombudsman and the Court of Justice of the European Union: competition or symbiosis in
promoting transparency?”, in M. Hertogh & K. Kirkham (eds), Research Handbook on the
Ombudsman, Cheltenham-Northampton: Edward Elgar Publishing, 2018, pp. 133-150.
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modern constitutional state (results that are often underappreciated in the legal
literature!ll).

Therefore, this study sets two main objectives: one related to the ombudsman
institution on a comparative level, and the other focusing on the Peruvian case.!!2
The first objective is:

- To determine, based on an analysis of its normative functions, the extent
to which the ombudsman, despite the different legal context in which the
institution evolves, protects the same values and applies similar standards of
assessment, which can be claimed as based on principles of good governance.

The second is:

- To analyse the extent to which principles of good governance might be
considered to be embraced through the standards applied by the Defensoria
del Pueblo, and how these principles can be further developed to effectively
promote good governance and improve legal quality in the administration as
a means of enhancing legitimacy in Peru.

In turn, the two main objectives can be broken down into the following
secondary objectives:

In relation to the first main objective:

- To establish the impact of the institution’s gradual hybridisation on its
normative standards, assessment orientation, powers, and functions.

- To determine whether the standards applied (and developed) by the
ombudsman based on its normative functions can be regarded as legal
norms.

- To analyse the relationship between good governance as a legal concept and
constitutional principles.

- To contribute to identifying the legal content and scope of good governance
principles.

- To analyse the relationship between principles of good governance and
the normative standards developed and applied by different models of
ombudsman in different legal contexts.

UL On this regard see M. Hertogh & R. Kirkham, “The ombudsman and administrative justice:

from promise to performance”, in M. Hertogh & K. Kirkham (eds), Research Handbook on the
Ombudsman, Cheltenham-Northampton: Edward Elgar Publishing, 2018, pp. 1-2.

112 For the research questions see Section 2.2.1.
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In relation to the second main objective:

- To determine whether the legality review performed by the Defensoria
includes the application of legal principles of good governance as assessment
standards.

- To identify whether, as a result of the shift in its assessment orientation, the
Defensoria (implicitly) creates standards of assessment that can be regarded
as standards based on principles of good governance.

- To evaluate what legal and institutional mechanisms are needed within the
Defensoria to foster good governance.

This study is concerned with legal principles of good governance in the context
of the ombudsman. Hence, a substantial part of it is devoted to developing a
legal theory of good governance to analyse the normative function performed
by the ombudsman in modern constitutional states. At the same time the legal
meaning of good governance, and how good governance can be achieved (and
guaranteed) by means of law, is also proposed.

2.1.2. DEFINITION OF CONCEPTS

As mentioned, the main object here is to determine to what extent the institution of
the ombudsman applies principles of good governance as standards of assessment
to enhance legitimacy. To this end, it is important to explain the concepts
that underlie this investigation. As such, the starting point is to present this
study’s understanding of governance and good governance, insofar as it is good
governance from a legal perspective that defines the line of thinking in this study.

Governance and good governance

The concepts of “governance” and “good governance” have not yet been deeply
developed.!'3 Academics have not yet succeeded in formulating widely accepted
definitions. The problem is exacerbated by the fact that there are many ways to
define governance and good governance, which, as commonly understood, are
somewhat vague terms. However, this lack of a univocal definition may also
provide advantages given the flexibility it offers.

A concept is an idea that determines the application of a term or shapes our
understanding of it.!* As will be explained in the following chapters, the term

113 For the development of the concept of good governance, see Section 4.1.1 & Section 4.1.2.
114 Definition taken from Oxford English Dictionary (www.oed.com) and Diccionario de la
Lengua Espafiola (www.rae.es).
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“governance” refers to a process.!'> According to Hyden, this process refers to
the formation of the formal and informal rules that regulate the public realm.!16
According to Cerrillo, governance is characterised by the interaction of a variety
of actors (state, civil society, and economic actors), horizontal relations, and the
pursuit of balance between the government and those citizens who participate
in public affairs.!!” On the other hand, Rhodes defines governance as a method
of regulation of the relationship between state actors and non-state actors or
networks.!18

On this, it can be affirmed that there is some consensus in the literature on
how the concept of governance relates to the process by which new and flexible
regulatory frameworks are developed to steer and regulate the public realm, the
arena in which state actors, citizens, and economic agents interact. Therefore,
governance as method of regulation has different dimensions and spheres of
application. It can be applied to private actors, but it can be also used to steer
the actions of state (or private actors that perform public functions). This study
focuses on governance as it concerns the performance of public functions.

In this regard, from a legal perspective and regarding the performance of public
functions, governance refers to the process of developing regulatory frameworks
whereby the government fulfils its tasks — or in other words, that determine the
way in which the government exercises its powers.!1? In this context, governance
may be understood as referring to govern from a dynamic perspective -
that is, as governing.!?® As pointed out by Addink, governance is an act of
governing. It relates to decisions that define expectations, grant power, or verify
performance that has legal consequences, and factual acts. Thus, governance
concerns all acts with legal and non-legal effects.!?! The legal perspective of
governance can function as a focal point that can be very useful for developing a
normative framework for all public powers, especially for the executive and the
administration.

15 See Section 4.2.2.

116 G. Hyden et al., Making sense of governance. Empirical evidence from 16 developing countries,
London-Boulder: Lynne Rienner Publishers, 2004, p. 16.

Agusti Cerrillo i Martinez, “La gobernanza hoy: Introduccién”, in Agusti Cerrillo i Martinez
(coord), La gobernanza hoy: 10 textos de referencia, Madrid: INAP, 2005, pp. 13-14.

R.A.W. Rhodes, “The new governance: Governing without governance”, in Political Studies
(1996) Vol. XLIV, pp. 652-653; R.A.W Rhodes, “Understanding governance: Ten years on”, in
Organization Studies (2007) 28(08), pp. 1244-1247.

Alberto Castro, “Legalidad, buenas practicas administrativas y eficacia en el sector publico:
Un analisis desde la perspectiva juridica del buen gobierno”, p. 246.

Jan Kooiman, “Gobernar en gobernanza”, in Agusti Cerrillo i Martinez (coord), La
gobernanza hoy: 10 textos de referencia, Madrid: INAP, 2005, pp. 57-81.

G.H. Addink, “Three legal dimensions of good governance. Some recent developments”, p. 29.
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From this perspective, good governance as a legal concept must be understood
in terms of processes related to legal norms that are oriented to steering
governmental action in the desired direction. Hence, good governance is
linked to the development of regulatory frameworks that guide a “manner” for
government actions, showing a specific way in which powers are exercised by the
government. It is important to mention that by “government”, this study does
not mean the executive (or the administration) but the state, the public powers
represented by the trias politica (the executive, the judiciary and the legislature)
but also regional and local governments and other autonomous bodies such as
the ombudsman.

A state governed by the democratic rule of law requires specific procedures,
regulations, and standards for legitimising the organisation of the
administration, the decision-making process, and the contents of decisions.
The combination of the classic rule of law and the norm of democracy, the
democratic rule of law, can be seen as the main source of good governance from
a legal perspective that leads to the implementation of legal norms as methods of
steering and regulation.'??

Principles of good governance

In this study the focus is on good governance as a legal norm. Legal norms
can be of two kinds: principles and rules.!?* Principles are optimisation
requirements!'?4, immediate finalistic norms that describe an ideal state of affairs
to be promoted.'?®> As legal norms, principles can take the form of constitutional
rights or constitutional duties.!?® On the other hand, rules are immediate
descriptive norms that describe behaviours.!?”

At higher levels, good governance can be established as a legal norm in terms
of constitutional principles. In this regard, it is important to keep in mind
the difference between good governance and principles of good governance.
As Addink has pointed out, “the principles of good governance have a strong

122 G.H Addink, “Principles of good governance: Lessons from administrative law”, in Deirdre
M. Curtin & Ramses A. Wessel (eds), Good governance and the European Union. Reflections
on concepts, institutions and substance, Antwerp-Oxford-New York: Intersentia, 2005, p. 36.

123 For the distinction between rules and principles as legal norms see Section 5.3.1. For a
detailed description of the definition of principles see Section 5.3.2.

124 Robert Alexy, A theory of constitutional rights, New York: Oxford University Press, 2010,
pp. 47-48.

125 Humberto Avila, Theory of legal principles, Dordrecht: Springer, 2007, pp. 35-36.

126 On principles as constitutional rights see supra note 124. For principles as constitutional
duties, see, R. de Asis Roig, Deberes y obligaciones en la constitucién. Madrid: Centro de
Estudios Constitucionales, 1991.

127 Humberto Avila, op.cit., p. 36.
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normative connotation and may function mainly instrumentally, whereas good
governance is the underlying concept and the consequence of the observance
of the principles”.!?8 This implies that good governance also aims towards a
goal and thus represents an end in itself. Therefore, good governance has an
axiological dimension and constitutes a fundamental value.

In legal terms, a fundamental value is a secondary source that informs the
entire legal order and provides meaning to it. However, it lacks direct effects,
as principles (and rules) do, since a fundamental value is not a legal norm.!?
Nonetheless, a fundamental value can be expressed or embraced by principles.
Principles may express the highest values of a legal order enshrined in a
constitution.!30

In a legal sense, principles require more specific rules and procedures to
operate. Thus, principles may function to assemble or intermediate conflicting
ideas. Likewise, principles generate and provide validity to the norms that
operationalise them. Therefore, principles need rules to operate, and in turn
provide the rationale for these rules.!3!

Good governance may be defined in terms of constitutional principles given
its enduring feature as well as its general and all-embracing connotation. Good
governance from a legal perspective should concern principles, which can be
used for developing a normative framework for questions of governance as well
as in the “process of developing networks” for the organisation of the entire state
apparatus from a constitutional law perspective.!3?

From a constitutional perspective, good governance can be conceptualised as
a fundamental value or a meta-concept!?, which means that it is built on other
concepts.'** As a meta-concept it can be concretised as a general constitutional
principle. Thus, a distinction can be made between a general principle of good
governance and the specific principles of good governance.!3> As a general
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constitutional principle, good governance stems from, or is at least related to,
other specific constitutional principles. Therefore, the general principle of good
governance is an umbrella principle composed of other elements: the principles
of good governance.

The principles of good governance are the legal parameters for different kind
of government activities associated with the fulfilment of public tasks oriented
to the citizen well-being and the efficiency of the government. These principles
are oriented to the good functioning of the entire state apparatus from the
perspective of the democratic rule of law. In this regard, as a constitutional
principle, good governance (and the principles of good governance) is not a
constitutional right but a constitutional duty'3® from which derive obligations
addressed to the public powers (and citizens) regardless of subjective rights.!3
Therefore, attention will be mainly focused on how good governance acts as a
norm for the government instead of as a citizen right.!38

In the doctrine, five principles of good governance have been laid down:
properness, transparency, participation, accountability, and effectiveness.!®
However, these principles do not all aim in the same direction; there are issues

concerning their mutual relationship, and they do not yet have a univocal

meaning.14?

Although some authors consider human rights as a good governance
principle!4l, for this study, as pointed out above, good governance and human
rights are two different — but interconnected and mutually reinforcing - kinds

in the plural, it refers to the specific five principles of properness, transparency, participation,
accountability, and effectiveness.

136 R. De Asis Roig, op.cit., pp. 269ff, supra note 126. See also, Juli Ponce Sol¢, Deber de buena
administracion y procedimiento administrative debido, Valladolid: Lex Nova, 2001, pp. 127-
197.

137 Francisco Javier Diaz Revorio, “Derechos humanos y deberes constitucionales. Sobre el
concepto de deber constitucional y los deberes en la Constitucién Espaiola de 19787, in
Revista IUS, Year V, No 28, July-December 2011, pp. 284-286.

138 G.H. Addink, “Good governance: A norm for the administration or a citizen’s right?”, p. 6.
This article is the unpublished translation of “Goed bestuur: een norm voor het bestuur
of een recht van de burger?”, in G.H. Addink, G.T.J.M. Jurgens, P. Langbroek & R.J.G.M.
Widdershoven (eds), Grensverleggend Bestuursrecht, Alphen aan de Rijn: Kluwer, 2008. For
the Spanish version, see G.H. Addink, Buen Gobierno: ;Un deber de la administracion o un
derecho ciudadano?, Décimo Cuaderno de Trabajo del Departamento de Derecho, Lima:
Pontificia Universidad Catélica del Perd, July 2009. Available at: http://departamento.pucp.
edu.pe/derecho/images/documentos/Buen%20Gobierno%20FINAL.pdf.

139 This study partially adopts the set of principles of good governance proposed by G.H. Addink.
However, Addink includes human rights as a sixth principle of good governance. See, G.H
Addink, “Principles of good governance: Lessons from administrative law”, pp. 36-39; G.H.
Addink, Good governance. Concept and context, pp. 991t.

140 G.H. Addink, “Good Governance: A norm for the administration or a citizen’s right?”, p. 7.

14l See G.H. Addink, Good governance. Concept and context, pp. 171-182.
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of principles. The implications of the relationship between good governance and
human rights for the formulation of the ombudsman’s standard of control and
the development of legally and non-legally binding assessment standards are
analysed later in this research.142

As mentioned in Chapter 1, rule of law, democracy, and good governance are
the three pillars of the modern state. As Addink has noted, the development of
these fundamental principles started at different moments in history, and each
has been linked to the development of the state. The first development was the
rule of law, the second was the principle of democracy, and good governance
developed into the third dimension of the state. The three have developed as part
of a process of mutual influence and interconnection. Good governance has been
specified by other principles (and rules). These norms are sometimes connected
to rule of law and democracy, but they have their own content.!*3

Principles of good governance have the function of forming the internal
fundamentals for the administration.!** They have been developed as norms for
administrative action. They are found in their most coherent and abundant
form at the European level, in the framework of the European Union and the
Council of Europe. Under this structure, the standard to be achieved by the
administrative authorities is set by the general principles of EU law as recognised
by the EU courts. The application of the principles may be applied to ensure good
administration or enforced to protect the rights of individuals.!*>

Good governance and good administration

The European Commission has defined governance in terms of public-service
standards as the rules, processes, and behaviour that affect the way in which
powers are exercised.!4® This definition outlines the norms and duties that
the administration is expected to comply with, as well as approaches to good
administration, incorporating adherence to norms of conducts and procedural
rules. At the regional level, the underlying principle of the European Union is
devotion to the rule of law, which implies adherence to procedural rules.!*” In
this context, EU courts have introduced principles of good administration aimed
at legitimising decision-making of EU bodies and agencies.!*8

142 See Section 3.4.2.

43 G.H. Addink, Good governance. Concept and context, pp. 3-4.

G.H. Addink, “Principles of good governance: Lessons from administrative law”, p. 36.

145 Jill Wakefield, op.cit., p. 24.

146 Commission of the European Communities, European Governance: A white paper, Brussels,
25.07.2001, COM (2001) 428 final, OJ 2001 C 287/.

147 7ill Wakefield, op.cit., p. 21.

148 On the principles of good administration in the framework of the EU, see Beatriz Tomds
Mallén, El derecho fundamental a una buena administraciéon, Madrid: INAP, 2004; K. Pfeffer,
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The perspective of good governance is considered to operate in a legal framework
using instruments provided by the law (principles, rules, procedures, and
practices) that seek to accomplish the normatively desired effects and avoid non-
desired effects.!*® As a regulatory or steering model, good governance requires
new procedural mechanisms and rules that are much more flexible and informal.
In this context emerges the concept of good administration which, like good
governance, is a generic term. As a result of Europeanisation, the principles of
good administration have progressed from regional level to national legal orders,
resulting in the development of administrative law from principles of proper
administration into principles of good administration.!>® These principles
concretise good governance at the level of the administration. It should be kept
in mind that good administration has been enunciated as a principle, as a duty
and as a right.!>! However, neither its features nor the obligations comprising the
concept have been fixed.

It is important to mention that the legal standards comprising principles of
good administration are variable in status. While some assumed more as rules
of conduct or good administrative practices, others have legally binding effects!*2,
whereby there can be a distinction between general binding effects and (in)direct
effects in concrete situations, mostly in relation to the (un)written principles of
proper administration.

Therefore, in general, good administration is determined for the performance of
good administrative activities, practices, and legal acts in order to make good
decisions. Conversely, the absence thereof can be classed as maladministration.!>?

Das Recht auf eine gute Verwaltung, Baden-Baden: Nomos, 2006; R. Bousta, Essai sur la
notion de bonne administration en droit public, Paris: L "Harmattan, 2010; B.C. Mihaescu
Evans, The right to good administration at the crossroads of the various sources of fundamental
rights in the EU integrative administrative system, Baden-Baden: Nomos, 2015.

149 Wolfgang Hoffmann-Riem, “The potential impact of social science on administrative law”, in

Matthias Ruffert (ed), The transformation of administrative law in Europe, Munich: European

Law Publishing, 2007, p. 213.

For the development of principles of good administration at national level see Swedish
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Member States of the European Union, 2005. Available at: www. Statskontoret.se/upload/

publikationer/2005/200504.pdf.

The European Charter of Fundamental Rights has included the right to good administration

alongside the classical fundamental rights. It was the European Ombudsman who called

for the Charter to include the rights of citizens to an open, accountable and service-minded

administration. See Jacob Soderman, Speech at the Public Hearing on the Draft Charter of

Fundamentals Rights of the European Union, Brussels, 2 February 2000. Available at: http://

ombudsman.europa.eu/speeches/en/default.htm.

152 7ill Wakefield, op., cit., p. 23.

153 Maladministration, as well as its counterpoint of “good administration”, is a vague concept.
The European Ombudsman has defined maladministration as that which “occurs when a
public body fails to act in accordance with a rule or principle which is binding upon it”. See,
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The application of legal principles can contribute to good administration by
means of both legally binding standards and norms of conduct (soft law) in
order to protect citizens’ rights and ensure an efficient administration. In this
sense, principles of good governance may be considered a steering mechanism
of public (administrative) law by which the administration addresses the
more instrumental needs for legal flexibility and efficiency. In a broader sense,
principles of good administration can also be considered as principles of good
governance. However, a more specific definition and distinction between both
concepts is still needed.!>* The ombudsman as an institution can contribute to
developing the legal content and scope of principles of good governance (and
good administration) by applying them as standards of assessment.

Soft law and legal effect

This study applies the principles of good governance to the context of
administrative law and the performance of the ombudsman institution. As such,
it is important to define the legal nature of the ombudsman’s instruments such as
decisions, reports, recommendations, and, in particular, standards of assessment
like ombudsman norms.

For this study, the instruments applied by the ombudsman in general, particularly
standards of assessment, have a legal nature as soft law norms. As pointed out by
Linda Senden, the element of legal effect, in particular the attribution of legally
binding force or not, is what distinguishes soft law from hard law.!>> Thus, having
legal effect and the attribution of legally binding force are not synonymous.
One can only speak of a soft law act if it establishes rules of a normative nature,
prescribing or inviting its addressees to adopt certain behaviours or measures.
Mere political statements confined to expressing a certain view, or instruments
that aim only at providing information, do not constitute such rules of conduct.
However, the dividing lines may not always be clear in this respect.

Senden establishes three core elements of soft law. The first is that they concern
“rules of conduct” or “commitments”. Second, there is agreement on the fact that
they are laid down in instruments that have no legally binding force per se, but
which are nonetheless not devoid of all legal effect. Third, it is clear that they aim
at or lead to a practical effect or influence on behaviour of some kind.!* On this

European Ombudsman, Annual Report 1997, p. 23. Available at: www.ombudsman.europa.

eu/report97/pdf/en/rap97_en.pdf.

For more detail regarding the distinction between good governance and good administration

see Section 6.1.3.
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basis, this study adopts the definition of soft law proposed by Senden, as “rules of
conduct that are laid down in instruments which have not been attributed legally
binding force as such, but nevertheless may have certain (indirect) legal effects,
and that are aimed at and may produce practical effects”.!>” From this definition
it is possible to affirm that soft law may consist in legal norms (principles and
rules) with non-legally binding effects.!>8

As explained by Senden, the case of soft law implies that there is in fact a tension
between intention and result. That is, soft law acts by establishing rules of
conduct that aim to have at least some (practical) effect, but this effect depends
on factors other than legally binding force. Clearly, this will have an influence
on the effect that soft law actually has in terms of its application and compliance
therewith. Whether these will be legal or de facto (or practical) effect depends
on whether there is a legal obligation to give effect to or comply with the rights
and obligations contained in a soft law act. In both cases, this refers to indirect
legal effects. In the case of purely voluntary compliance with a soft law act, not
imposed by the law itself, it is possible to speak of a de facto effect.

From an administrative law perspective, soft law instruments may have ad
intra effects (with the purpose of organising the internal activities of the
administration) or ad extra effects (oriented to regulating the relations between
the administration and citizens). They can have either a specific character
(recommendations, reports) or a general-regulatory character (guidelines,
codes of conduct, plans, and programs).’®® In the case of the ombudsman,
recommendations and case-reports can be considered soft law instruments with
a specific character. On the other hand, the Principles of Good Administration
of the UK Ombudsman and the Guide of Proper Conduct (Behoorlijkheidswijzer)
of the Dutch Ombudsman are good examples of soft law instruments with a
general-regulatory character. It is important to note that the ombudsman’s
recommendations, despite their specific character, usually have normative
content to the extent that they address rules of conduct. This study focuses on
rules of conduct as good governance-based standards that are applied (and
developed) by the ombudsman as soft law norms.

Administrative legitimacy
As mentioned, the ombudsman, as a public accountability institution, plays

an important role in the application of the principles of good governance as a
mechanism to improve the functioning of the government. The ombudsman

157 Ibid.
158 Daniel Sarmiento, El soft law administrativo, Navarra: Thomson-Civitas, 2008, p. 98.
159 Tbid., pp. 107-132.
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performs this accountability function by assessing the administration against
certain normative standards. The result of this assessment is reflected in its
investigations, reports, and recommendations as an expression of its role as
a developer of legal norms. Likewise, and again as noted, the application of
these soft law norms by the ombudsman, in the form of standards based on the
principle of good governance, can help to improve the quality of government
and enhance legitimacy.

Good governance as a process also entails a continual rethinking of
legitimacy.'®® Generally speaking, legitimacy is related to the sense of belonging
to a political community, as well as acceptance of the authority and decisions
adopted by that community. In this regard, legitimisation is the process by
which citizens identify with a system of government, with a state, to the extent
that they recognise themselves as part of the same political community. This
identification with the state, coupled with citizens’ political representation, is the
basis for acceptance of authority and decision-making within a political system.
Therefore, recognition and acceptance are foundations for legitimacy and basic
conditions for the viability of a government.!®! This means that in principle,
legitimacy is a political-sociological concept rather than a legal one.

Nevertheless, in modern constitutional states the concept of legitimacy provides
a bridge between basic foundations of the political system and law, particularly
in the context of public (constitutional and administrative) law. In fact, it is the
political connotation of legitimacy that establishes its constitutional relevance.
From a legal perspective, the concept of legitimacy is built around the notions
of democracy and rule of law.!%? But ultimately, government legitimacy is a
function of the democratic principle. Legitimacy means democratic legitimacy
to the extent that in a democracy, state authority stems from the people.! This
idea is enshrined in most modern constitutions. Hence, legitimacy is not only a
political idea but can also be a binding constitutional legal concept.164
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In a democracy, the sources of government legitimacy are twofold: the form in
which a government is elected (free elections) and the fact that acts are subject
to the constitution, from which the legitimacy of the entire legal order flows.
Therefore, at the constitutional level, democratic legitimacy means rationalizing
state government through legal structures and legal norms. As stated by
Schmidt-Assmann, the legislators, the representatives elected by the people, are
in charge of creating the “structures and norms of legitimation” by enacting
legislation that is appropriate to the interests involved.!®> The actions as well as
the principles, rules, and procedures designed for the organisation, functioning,
and control of the administrative function of the state gains legitimacy from its
constitutional basis.!66

Thus, there is a linkage between administrative legitimacy, democracy, and
legality. At this point, legitimacy, and rule of law converge. Administrative
legitimacy is based on its connection with parliamentary law (rational
legitimacy) as an essential expression of democracy, and is composed primarily
of two connected ideas'®”: that legitimacy is derived from a legal order produced
by the democratically elected; and consequently, that the administration is
subject to the principle of (strict or formal) legality. This is the essence of the
Weberian model of administrative legitimacy.!%® For this study, it is a formal or
static perspective of administrative legitimacy that is usually connected to the
rule of law principle. Nonetheless, a substantial and dynamic perspective of
administrative legitimacy can be claimed, and found in the principles of good
administration. Here the connection is between legitimacy, democracy and a
broader concept of (substantive) legality and the rule of law, which is closer to
good governance.!®

Nowadays, because of the changes in modern society and in public
administration, a renewal of the sources of legitimisation has come to
accompany legitimacy based on formal legality. This implies an understanding of
administrative legitimacy from a broader perspective that should be understood,
as pointed out by Velasco, in the context of its time.l”® In the words of Matthias
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Ruffert “the constitutionalisation of administrative law is to some extent a
discovery of constitutional legitimacy in administrative law”.!”! In this context,
a new form of legitimisation of state activity by administrative law has arisen
with the notion of good administration. Enshrined in Article 41 of the European
Charter of Fundamental Rights, it is based on procedural considerations.!”?

Good administration involves a redirection of power towards the citizen.
It represents the pursuit of a balance between protecting citizens’ rights
and guaranteeing the general interest. It also entails the proper exercise of
discretionary powers in order to make good decisions. As mentioned, good
administration is the concretisation of good governance at the administrative
level. The underlying notion of good administration is the concept of “steering”
linked to administrative law.!”3 As such, administrative law should be an
instrument used to promote the effectiveness of administrative activities.

This amounts to a dynamic perspective of legitimacy related to the way in which
decisions are made and functions performed. It represents a concern for quality
in the administration. Therefore, a broader concept of legitimacy will include
legal quality, and will be connected to good governance as a cornerstone of the
modern constitutional state, rather than concerning only legality as the ultimate
expression of democratic rule of law.

Legal quality

There is a procedural dimension to the notions of good governance and good
administration as far as they concern legal quality. In this regard, the quality
of administrative activity is connected to the idea of good decisions adopted by
appropriate administrative procedures'’* One central point for discussion on
what constitutes good administrative decisions is related to the tension between

171 Matthias Ruffert, “Comparative perspectives of administrative legitimacy”, p. 353.
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the rule of law or the principle of legality and the discretion necessary in order to
make tailor-made solutions.!”>

Certainly, legal quality as a factor in good decisions implies, in the first
instance, that decision-making is based on the law - that is, legal quality of
(administrative) decision-making is determined within the legal framework.
However, legal quality is beyond lawfulness (from a narrow perspective) and
therefore depends not only on the appraisal of judges, but also on the influence
of other legal factors.

According to Broring and Tollenaar, a first category of legal factors that influence
legal quality consists of the procedural rules and concepts that regulate decision-
making in the relationship between citizens and the government, and the current
interpretation of these rules and concepts. A second category is determined by
the development of legal concepts and legal standards.!”® These two factors point
towards the breadth of the principles and rules that guide governmental action.
Along these lines, the observance of normative standards such as lawfulness,
efficiency, effectiveness, and compliance are essential for good decision-making.1””
It underlines the importance of regulating administrative relationships based
not only on binding legal norms but also on soft law norms to ensure lawful and
proper action.

As a concept, quality has to do with the extent to which the concrete
manifestation of a certain phenomenon corresponds to the ideal version of that
phenomenon. The more characteristics of the ideal a concrete phenomenon has,
the higher its quality will be. In this sense, the definitive mark of legal quality
in administrative decision-making is conformity with the legal provisions
(parameters) that apply to the process or concrete situation in question.!”® This
implies conformity with substantial law, procedural norms, and norms of
conduct. That said, from this study’s perspective, the process of making decisions
and performing activities should be conducted in line with the principles,
rules, and standards derived from the constitutional principles that form the
composite characteristics of good governance. Accordingly, legal quality is about
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how decisions are made. It is determined by the observance of principles of good
governance in administrative decision-making as a means of ensuring good
decisions.

Finally, it is important to mention that the way in which compliance with legal
standards is monitored by supervisory or controlling bodies is also considered
as another factor that influences legal quality.!”® In this regard, the assessment
function of the ombudsman institution plays an important role in enhancing
the quality of the administration and therefore in enhancing legitimacy. From
this perspective “a minimal concept of legal quality is administrative compliance
with the law. A maximum concept of legal quality is administrative justice”.!8

2.2. RESEARCH QUESTIONS AND METHODOLOGY
2.2.1. RESEARCH QUESTIONS

As mentioned, this study analyses the normative function of the ombudsman
institution from the perspective of the application (and development) of
the principles of good governance as assessment standards. This is how
the institution contributes to improving the quality of government and to
strengthening the democratic rule of law and the political system as a whole.

For this study, the existence of instances of maladministration is a consequence,
among other factors, of an inadequate regulatory and legal framework regarding
the performance of the administration, which restricts the effectiveness of
government action and undermines legitimacy. This represents an obstacle
for good governance in both new and developed democracies. In the case of
new democracies like Peru, such situations threaten the consolidation of the
democratic system as well as institutional development.

On this basis, two research questions have been formulated: as with the main
objectives, one focusing on the institution on a global level, and the other on the
Peruvian case.

The first question is:

Does the ombudsman institution, despite the different legal contexts in which it

operates, apply similar standards of assessment that can be regarded as standards
based on principles of good governance?

179 H.G. Broring & A. Tollenaar, loc.cit., p. 54.
180 7. de Ridder, loc.cit., p. 48.
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This question focuses on the normative functions of the ombudsman institution
to determine the extent to which it applies normative standards based on the
principles of good governance. To answer this question, the following sub-
questions are addressed:

What effect does the hybridisation of the ombudsman have on the normative
standards, assessment orientation, powers, and functions of the institution?

Can the normative standards applied by the ombudsman be classed as legal
norms?

What is the relationship between the legal dimension of good governance and
constitutional principles?

What is the legal content and scope of the principles of good governance?

What is the relationship between the normative standards developed and applied
by different models of ombudsman and principles of good governance?

The second question is:

Does the Peruvian Defensoria del Pueblo apply the principles of good governance
as standards of assessment, and if so, how can these be further developed?

This question concerns the principles of good governance in the context of the
role of the Defensoria as a developer of legal norms, and how these principles
can be further developed to effectively promote good governance and improve
administrative legal quality and legitimacy in Peru. To address this question, the
following sub-questions are formulated:

Does the hard-law review performed by the Defensoria del Pueblo include as
assessment standards the application of legal principles of good governance?

Does the Defensoria develop assessment standards that can be regarded as
standards based on principles of good governance?

What legal and institutional mechanisms would be needed within the Defensoria
to foster good governance?

In answering these questions, the study will analyse the performance of the
Defensoria and examine how this institution, by protecting fundamental rights
and promoting good administration, applies and develops legal principles of
good governance.
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This study’s hypothesis is that regardless of the specific legal contexts in which
the different ombudsmen work, the ombudsman is an evolving institution,
which contributes to improving government quality. The mutual cohesion and
hybridisation of the assessment standards and the subsequent hybridisation of
ombudsman institutions per se, is what characterises this development.

The hybridisation of the ombudsman institution is led by the development of
good governance norms as assessment standards. In this regard, the standards
applied - by the institution of the ombudsman in general and Peru’s Defensoria
del Pueblo in particular - regarding administrative performance can be
considered as standards based on principles of good governance. In this way,
the ombudsman is contributing to the development of a legal content for the
principles of good governance, founded in turn on the principles of democracy
and the rule of law. Thus, the ombudsman is providing new tools to enhance the
legitimacy of public administration and strengthen the democratic system.

2.2.2. METHODOLOGY

This study is centred on good governance from a legal perspective. This will
provide the conceptual framework for evaluating the performance of the
ombudsman institution and analysing the standards and principles it applies.
Therefore, in order to identify the values protected and the standards applied by
the ombudsman, which are considered as central elements for good governance,
the five principles of good governance (properness, transparency, participation,
accountability, and effectiveness) are used to frame the analysis.

Accordingly, the “ombudsnorms” are categorised into a set of five groups
corresponding to each of the principles of good governance to determine the
extent to which these principles are actually supported by concrete standards
developed by the ombudsman. However, the analysis is focused on the
identification of standards linked to three of these principles: properness,
transparency, and participation. In this framework, the study proceeds to
identify the principles and describe the manner of their application (and content)
in ombudsman practice. In doing so, the intention is not only to establish good
governance as an operative legal concept, but also to identify the rights and
obligations regarded as essential for the legal meaning of good governance.

To determine to what extent the ombudsman institution applies good
governance-based standards, this study takes a qualitative approach to analysing
the performance of the ombudsman in discharging its functions. As part of
this qualitative analysis, some basic questions are answered as elements for
comparison: who can access to the institution; what can be investigated; how
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is the investigation conducted and finalised; and - since the fundamental
concern is with the role of the ombudsman in relation to the application (and
development) of the principles of good governance - how the assessment
standards relate to good governance, from a comparative perspective.

The ombudsman is an institution that emerged and was first developed in the
European context. Later, the institution underwent a process of wider diffusion,
expanding and adapting its role to different legal contexts and traditions. This
process has led to the hybridisation of the institution, encompassing not only the
functions and standards of assessment!8! but also the assessment orientation.
Therefore, this study takes the perspective of the “redress and control” concepts
as the operational instruments that define the assessment orientation of the
respective ombudsman institutions under comparison.!82

First, three national ombudsman institutions operating in the European
context: are analysed the National Ombudsman of the Netherlands (Nationale
Ombudsman)'®, the UK Parliamentary Ombudsman (Parliamentary
Commissioner for Administration)!#4, and the Ombudsman of Spain (Defensor
del Pueblo). The purpose is to determine how far these ombudsmen, although of
different types and belonging to different legal traditions, share the same values
and apply similar normative standards that can be traced back to principles of
good governance.

In both the Netherlands and the United Kingdom, the institution of the
ombudsman was originally created to enhance the administrative justice
system by providing citizens with a new mechanism for redress. The Dutch
Ombudsman and the UK Parliamentary Ombudsman have explicitly
accepted the distinction between lawful administrative behaviour and
administrative behaviour as referring to good administration norms.!8
They both perform a soft law or correctness review of government action,
and have developed their own normative standards: The Guide of Proper
Conduct (Behoorlijkheidswijzer) for the Dutch case, and the Principles of Good
Administration for the UK case.

181
182

Milan Remac, “Standards of Ombudsman assessment: A new normative concept?”, p. 69.

For an explanation of the concepts of redress and control to define the assessment orientation

of the ombudsman see Section 3.4.1.

183 Hereafter, the “Dutch Ombudsman”

184 Here the focus is only on the UK-wide office of Parliamentary Commissioner for
Administration (which is referred to in this study as the “UK Parliamentary Ombudsman”
or simply “the UK Ombudsman”) and not that of Health Service Commissioner for England,
both of which are under the auspices of the Parliamentary and Health Service Ombudsman.
See Chapter 8.

185 M. Remac & P.M. Langbroek, loc.cit., p. 158.
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On the other hand, the Ombudsman of Spain was established as part of the
process to restore democracy in the country, and charged with the protection
of human rights as its main task. In so doing, the Spanish Ombudsman assesses
the actions of the administration against legally binding norms (legal principles
and rules). This institution applies law (constitutional principles and legislation)
as the standard of assessment of governmental action. Hence, the Spanish
Ombudsman conducts legality (hard law) reviews. Most Latin American
countries, including Peru, have embraced this model.

The Peruvian Defensoria del Pueblo then is analysed on the same basis, as
a case study of the ombudsman’s evolving role in new democracies in Latin
America. This will reflect the wider process of the institution’s hybridisation
worldwide, and how its functions and assessment standards have been adapted
to the evolution of the constitutional state, not least through application of the
principles of good governance as a new source of legitimacy.

As stated in Chapter 1, the ombudsman institution has a dual mandate: the
protection of human rights and the promotion of good administration, which are
two sides of the same coin. As such, it is important to specify that the institution
is analysed not in terms of its human rights role but rather as a promoter of good
administration from a good governance perspective.

Taking this into account, this study conducts a quality assessment of these
ombudsman cases and the reports they produce with a view to showing how
these institutions, although of different types, share the same values and take
a similar approach to assessing the actions of government. This is done by
focusing on the good governance principles of properness, transparency, and
participation. These three principles have a longer development than the other
two, and are considered key aspects of good governance.!8¢ In order to facilitate
the comparison, the same elements of each principle are described.

The study is based on documentary analysis, encompassing academic literature,
analysis of legislation, and individual interviews. The legal standards applied
by the different ombudsmen are analysed based on the reports and the cases
(ombudsprudence) handled by each of them. In so doing, the aim is to establish
whether principles can be taken from the different ombudsman’s reports and
from ombudsprudence, and held up as being related to good governance. In
this way, the intention is to gain a clear perspective of the relationship between

186 Properness, transparency, and participation are principles of good governance that have

been developed in close connection with the rule of law and democracy. On the other hand,
the principles of effectiveness and accountability are somewhat new for lawyers due to their
relationship not only with law, but also economics and social sciences. See, G.H. Addink,
Good governance. Concept and context, pp. 99-170.
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the standards of assessment applied by the ombudsman, the principles of
good governance, and the fundamental values and dimensions of the modern
constitutional state. It is important to mention that because some of the reports
analysed do not refer to the standard in question, and most importantly,
considering that good governance is not an explicit assessment criterion,
(especially for the Peruvian Defensoria) this study applies the “norm in context”
method developed by Langbroek!®” in order to identify good governance-based
standards. After identifying a standard, it is related to the list of norms of good
governance developed in this thesis.!®8

For this purpose, several internet search engines were used. For the national
case studies of the Dutch Ombudsman, the UK Parliamentary Ombudsman, the
Ombudsman of Spain, and the Peruvian Defensoria, reports were obtained from
the official websites of the respective institutions.!8° For the Dutch Ombudsman,
the UK Parliamentary Ombudsman, and the Ombudsman of Spain, only reports
(and other decisions) published between 1 January 2005 and 31 July 2013 were
taken into consideration. In the case of the ombudsprudence of the Dutch
Ombudsman, the analysis is based on the online published investigation (case)
reports. In turn, the ombudsprudence of the UK Parliamentary Ombudsman
and the Ombudsman of Spain are analysed based on the individual complaints
cited in the annual reports or included in special reports (also available on the
official websites) since these ombudsmen do not publish all their investigation
(case) reports.!®? Asto the analysis of legislation, again only consider developments
in the law as at 31 July 2013 are considered.

For the Peruvian Defensoria, the central focus, reports and cases (based on the
resolved complaints) from between 1 January 2005 and 31 December 2013 are
again utilised. During this period, the Defensoria del Pueblo produced 77 special
reports (Informes Defensoriales)!®! on wide variety of issues'®? and has addressed

187 Philip M. Langbroek & Peter Rijpkema, “Demands of proper administrative conduct A

research project into the ombudsprudence of the Dutch National Ombudsman”, in Utrecht
Law Review, Volume 2, Issue 2 (December) 2006, pp. 81-98.

188 See Chapter 6.

189 The Dutch Ombudsman: www.nationaleombudsman.nl/rapporten. The UK Parliamentary

Ombudsman: www.ombudsman.org.uk/improving-public-service/reports-and-consultations.

The Ombudsman of Spain: www.defensordelpueblo.es/es/Documentacion/Publicaciones/anual/

index.html. The Peruvian Defensoria: www.defensoria.gob.pe/informes-publicaciones.php.

In the case of the UK Parliamentary Ombudsman, as at July 2013, only 85 reports (special and

others) were published on the official website.

191 As mentioned, ombudsman office reports are the result of specific investigations within
the framework of supervision, campaigns, or in response to a group of complaints or own
initiative inquiries.

192 From the beginning of its functions in 1996 until 2014, the Defensoria had produced more
than 200 reports, including special reports (Informes Defensoriales) deputy ombudsman’s
reports (Informes de Adjuntia) and working papers (Documentos de Trabajo).

190
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more than 150,000 complaints.'®> During this period, the Defensoria, as a part
of its 2007-2011 Strategic Institutional Plan, determined three thematic lines
of action for the coming years: i) surveillance of public policy implementation;
ii) supervision of government management; and, iii) promotion of a culture
of peace and dialogue aimed at ensuring governance in the country.'®* These
thematic lines were maintained in the 2011-2015 Strategic Institutional Plan.

The interviews, for their part, involved ombudsman employees to gain
information on their perceptions and opinions on the institution’s role in the
development of legal norms, especially regarding the normative function of the
ombudsman and the relationship between standards of assessment and law.
They were also used to identify perceptions of the interaction between human
rights and good administration norms, and the changes in the performance
of each of the ombudsman institutions. In total, ten persons were interviewed:
one incumbent (the Deputy Ombudsman of the Netherlands), one former
ombudsman (from the Peruvian Defensoria), eight staff members (from the
Dutch Ombudsman, the UK Parliamentary Ombudsman, the Ombudsman of
Spain, and the Peruvian Defensoria) and one scholar specialised in ombudsman
law (Spain).

The interviews were based on semi-structured questions and included a
combination of open-ended and closed questions. They were recorded and
subsequently transcribed and corrected. All the persons interviewed agreed to
the publication of the interviews or parts thereof in the thesis. The interviews
were mostly oral. Most of them were conducted between March and December
2014. In the case of the UK Parliamentary Ombudsman, the interview was
conducted through a questionnaire distributed by email in November 2016 and
returned in January 2017. In the case of the Peruvian Defensoria, subsequent
interviews were conducted in April 2019 in order to update the information
available. Each of the interviews followed general research (i.e. literature

193 The Defensoria’s cases are grouped into three categories: petitions (petitorio), query (consulta)

and complaint (queja). According to the Defensoria’s protocol, a petition is a request calling
for the intervention of the Defensoria to hear and/or settle a situation of defenselessness
or threat to a fundamental right - not resulting from any acts or omissions by public
administration or any utility company, but regarding something that could be served by
these entities in compliance with their role. On the other hand, an inquiry is a request for
information and advice filed with the Defensoria regarding juridical matters, institutional
matters and social or psychological support issues, not involving the violation of any
fundamental or other rights. Finally, a complaint is a request that need the intervention of
the Defensoria through the reporting of a violation or risk of violation of a constitutional or
fundamental right resulting from an act or omission by a public agency, by the administration
of justice, or by a public utilities company.

194 Defensoria del Pueblo, Twelfth Annual Report. January - December 2008, p. 23. Also see
Defensoria del Pueblo’s Strategic Institutional Plan 2007-2011, p. 18.
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research, law and casework research) on the output of each ombudsman. They
were conducted in English and Spanish, as applicable.

Some changes have occurred in the functions of the Defensoria as a result of
these new thematic lines and the changes in Peruvian society following the
democratic consolidation process. This can be most readily observed in the
Defensoria’s reports when they are describing instances of maladministration,
in which certain remarks can be interpreted as the statement of good governance
norms. Thus, the Defensoria could complement its current practice by assessing
government action not only against human right principles, but also good
governance-based standards. For this reason, analysis of the office’s performance
over a longer period is useful as a means of identifying these changes over time.

2.2.3. OUTLINE OF THE RESEARCH

This research is divided into five parts. In this first part, in addition to briefly
introducing the research topic, the definition of the main concepts underpinning
the investigation, the research questions, and the methodology, the institution of
the ombudsman is examined from a substantive point of view. To this end, its
functions are analysed in terms of redress and control; propose a classification of
three general models of ombudsman; study its role as developer of legal norms;
and determine the legal nature of its assessment standards.

Part II analyses the concept of good governance as a legal concept with
constitutional foundations, whereby good governance is viewed as a fundamental
value linked to the rule of law and democracy. As a fundamental value, it
might be concretised as an overarching constitutional principle composed of
other principles that also have constitutional status, the so-called principles of
good governance: properness, transparency, participation, accountability, and
effectiveness. These principles provide new elements to bolster administrative
legitimacy. The analysis is focused on the three best developed of these principles
of good governance: properness, transparency and participation.

Part III evaluates the role of the institution in developing good governance,
particularly in its application of good governance-based standards in relation
to its indirect normative function as a developer of legal norms and its ability
to codify standards for assessing the behaviour of administrative bodies. In
this part, the Dutch Ombudsman, the UK Parliamentary Ombudsman, and the
Ombudsman of Spain are compared. Some good governance standards applied
by these institutions are identified, and established as analytical tools to be
applied in Part I'V.
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Part IV focuses on the Peruvian Defensoria del Pueblo. Here, the theoretical
framework developed in Part II and Part III is applied to analyse the role of
the Defensoria in enhancing good governance. Its powers and functions are
scrutinised to assess the administration, and determine that although the
Defensoria does not explicitly develop or codify good governance standards, it
does protect the same values and applies the same criteria as its European peers.
Therefore, the Defensoria also performs a role in developing good governance
norms. As an institution of accountability, it is well placed to enhance legitimacy.

Finally, Part V presents the study’s conclusions, which are that regardless of the
specific legal contexts in which the different ombudsmen operate, the institution
is a continually evolving one that contributes to improving the quality of
government. The development of the institution is characterised by the mutual
cohesion and hybridisation of the assessment standards and the subsequent
hybridisation of ombudsman institutions per se. Hence, the contemporary
ombudsman performs a dual function: the protection of human rights and
the promotion of good administration. The hybridisation of the institution is
driven by the development of good governance norms as assessment standards.
In this way, the ombudsman is helping to develop the legal content in which
the values associated with the principles of good governance operate. The
ombudsman is thus providing new elements to enhance the legitimacy of public
administration and strengthen the democratic system. Finally, in the Peruvian
case, it is suggested that the Defensoria make explicit its role in good governance
and codify good governance-based standards with a twofold objective: 1) to
supplement its human rights protective function (redress-oriented); 2) increase
the effectiveness of its preventive (control-oriented) function as an overseer of
the behaviour of the administration.
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CHAPTER 3

THE OMBUDSMAN AS
A DEVELOPER OF LEGAL NORMS

This chapter analyses the role of the ombudsman institution as a developer
of legal norms and its ability to codify standards for assessing the behaviour of
administrative bodies. The institution is examined from a substantive point
of view, describing the main characteristics of the ombudsman as regards its
evolution, legal mandate, organisation and powers, while focusing on its normative
function. The chapter also studies how the process of hybridisation determines the
features of the contemporary ombudsman. Then, the second part of the chapter
examines the institution’s assessment orientation and standard of control. In the
third part, based on the control and redress approach, the institution is categorised
into three general models. The chapter concludes that given the constitutional
position of the ombudsman in the check and balance system, it plays a significant
role in contributing to improving the quality of the administration and enhancing
legitimacy. In this regard, it might be argued that the different ombudsman models
have implications for the practice of the institution in relation to the development
of normative standards from a (soft law) legal nature.

3.1. AN EVOLVING INSTITUTION

As a public-sector institution, the ombudsman has demonstrated its ability to
adapt to changing circumstances, to evolve and to survive in diverse political
and legal habitats.!®> As pointed out by Heede, in all countries where the
institution exists, it was created because “something extra” was needed.!®®
In welfare states, an ombudsman was needed to protect citizens interests
against the increasing influence of the administration. In new democracies, the
institution was required to ensure citizens’ trust in the government. In any case,

195 Ann Abraham, “The future in international perspective: The ombudsman as agent of rights,

justice and democracy”, in Parliamentary Affairs, Vol. 61, No 4, 2008, p. 682. However,
according to some authors the flexibility and adaptability of the instiution, which explain
the diversification of models of ombudsman as part of its evolution, would be leading to a
dilution of the concept. See, Sabine Carl, loc.cit., pp. 18, 28-30.

19 Katja Heede, op.cit., p. 79.
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the ombudsman serves as a kind of reflexive and dynamic institution!®” that
helps to enhance good governance in a state.

As already mentioned, since its inception, the institution of the ombudsman
has been subject to a process of evolution that has led to its hybridisation.!%8
As a global constitutional phenomenon linked to the three cornerstones of the
modern state (rule of law, democracy, and good governance), the ombudsman
is recognised as a prominent player in the protection of human rights and the
promotion of good administration.'®® In new and developed democracies alike
the ombudsman helps to ensure that governments are held accountable for their
actions, and thus contributes to strengthening democracy and safeguarding
quality standards regardless of the environment in which it operates.2%0

Based on the hybridisation of the ombudsman, three main development waves
are discerned. The first wave relates to the origins of the institution and the
formulation of the so-called “classical” ombudsman. The second wave is related
to the process of hybridisation of the functions (and powers) of the institution
and the emergence of the “human rights” ombudsman. The third wave is related
to the hybridisation of the institution’s standard of control and assessment
orientation. This comprehensive process of hybridisation is what characterises
the contemporary ombudsman.20!

3.1.1. THE FIRST WAVE

Although the institution was first established by Sweden in 1809, its precursor
— the Justitiekanslern (Chancellor of Justice) — had been in existence since
1719 as an internal authority within the executive, appointed by the king to
supervise the conduct of the administration and the judiciary. As the king’s
representative, the Justitiekanslern was set up to strengthen the authority of the
executive over the other powers.22 As Sweden’s form of government became

197 Ann Abraham, loc.cit., p. 682.

198 See Section 1.1.1.

199 As stated in Section 2.1.2, this study considers good governance and human rights as two
different but mutually reinforcing kinds of principles. Good governance is a principle-duty
while human rights is a principle-right. For the impact of the relationship between good
governance and human rights on the institution’s standard of control and the development of
standards of assessment, see Section 3.4.2.

M. Oosting, “The ombudsman and his environment: A global view”, in Linda C. Reif (ed), The
International Ombudsman Anthology, The Hague-London-Boston: Kluwer Law International,
1999, pp. 1-2.

Later, three models of ombudsmen that better represent the contemporary ombudsman
within this third wave are presented.

Paul Magnette, “Between parliamentary control and the rule of law: the political role of the
Ombudsman in the European Union”, in Journal of European Public Policy, 10:5, 2003, p. 678.
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more parliamentary, the institution was retained but progressively shifted from
the domain of the executive to the sphere of the Riksdag (parliament).?3 In 1809,
the new Constitution added the institution of the Justitieombudsman, appointed
by parliament with the powers to supervise the public administration and the
judiciary and to prosecute those public officials who failed to fulfil their duties.
Thus, the institution became an instrument of parliamentary control over the
executive (and the judiciary).

The Justiticombudsman was created with the purpose of controlling public
officials on behalf of the parliament. In the beginning, the Swedish ombudsman
was mainly a prosecuting institution that acted on its own initiative. However,
several important changes were gradually introduced. The ombudsman was
stripped of its powers to prosecute civil servants and it became a recipient of
complaints about instances of maladministration, which were unsuitable for
proceedings in the Swedish administrative courts. As the institution evolved,
it gained a measure of autonomy from parliament and went from being an
exclusively legislative supervisor to a mechanism for citizens to control public
authorities.

This formed the basis of the model that was later adopted by other European
countries, identified as the classical (or parliamentary) ombudsman model. The
other Scandinavian states were first to embrace it: Finland in 1919, Denmark
in 1955, and Norway in 1962. According to some authors, the Swedish and
Finish ombudsmen, which relate to legality and assess the compliance of public
authorities with the law, can be identified as the first generation of ombudsmen.204

The Danish and Norwegian ombudsmen, unlike their Swedish counterpart, do
not have the power to investigate the judiciary or to prosecute public officials;
they can only control the administration through soft mechanisms such as
recommendations and reports. The classical ombudsman model that spread
worldwide is based on the offices established in these two Scandinavian countries.

In fact it was the Danish Ombudsman that became a benchmark for the further
development of the institution. The Danish ombudsman was established in 1953
out of a need for improved protection of citizens against public authorities.
Given the lack of specialised administrative courts in Denmark, the ombudsman
institution is traditionally considered to be unrivalled as the primary specialist

203 'The institution of the Chancellor of Justice still exists as the “Government’s Ombudsman”.

204 Milan Remac, “Standards of ombudsman assessment: A new normative concept?”, p. 64.
Swedish and Finish ombudsmen are also described as “traditional” ombudsmen. See, B.
von Trigerstrom, “Implementing economic, social and cultural rights: The role of national
ombudsman institutions”, in I. Merali and V. Oosterveld (ed), Giving meaning to economic,
social and cultural rights, Philadelphia: University of Pennsylvania Press, 2001, p. 140.
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legal protector of good administration in terms of assessing the compliance of
public authorities with national law and, in particular, with a range of general

procedural requirements.?%°

Commonwealth countries adopted the model in the early 1960s.20¢ The United
Kingdom established the institution (the British Parliamentary Commissioner)
in 1967. The concept spread rapidly across Europe, and countries throughout
the continent appointed an ombudsman. The Netherlands instituted a national
ombudsman institution in 1981. This second generation is characterised
for its role in assessing the compliance of administrative behaviour with a
general normative concept, which in a narrow sense includes only extra-legal
requirements of the administration.2?” They are intended not only to control the
administration, but also to promote good practices.

The most widely accepted definition of the ombudsman is that it is an “office
which receives complaints from aggrieved persons against government agencies,
officials and employees or who acts on his own motion, and who has the power
to investigate, recommend corrective action and issue reports.”208

In its classical form, the ombudsman is conceived as a mechanism for
supervising the legality, fairness and efficiency of the administrative activities
of government. As such, the general objectives of the ombudsman are the
improvement of the performance of the administration and the enhancement of
government accountability to the public. From a traditional perspective, the first
and second generation of ombudsmen can be defined as “classical” ombudsmen.

3.1.2. THE SECOND WAVE

As part of the process of wider diffusion, the ombudsman institution was
also established and adapted in other countries, where the role was expanded
beyond the assessment of the administrative actions of government. Thus, the
institution, as assigned with additional authorisations, gave rise to what has been
defined by Reif as the hybrid ombudsman, the most notable variant of which is
the human rights ombudsman model.2%°

205 Michael Gotze, “The Danish ombudsman. A national watchdog with selected preferences”, in
Utrecht Law Review, Volume 6 Issue 1, 2010, pp. 33-34. Regarding the Danish ombudsman,
see also Gammeltoft-Hansen & J. Olsen (eds), The Danish ombudsman 2005, Kopenhagen:
Folketingets Ombudsman, 2005.

The first Commonwealth country to adopt the institution was New Zealand in 1962.

Milan Remac, “Standards of ombudsman assessment: A new normative concept?”, p. 64.

208 Ombudsman Committee, International Bar Association Resolution, 1974.

209 Linda C. Reif, The ombudsman, good governance and the international human rights system,

p- 8.
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The institution made incursions into the field of human rights largely hand in
hand with the process of democratisation, first in Southern Europe and later in
Central and Eastern Europe and Latin America. Therefore, it can be said that
the development of new liberal democracies in the context of an extension
of the state’s sphere of action provided new incentives for the concept of the
ombudsman. Hence, by combining the basic concepts of rule of law and human
rights, the ombudsman institution was brought to a new level.2!0

The restoration of democracy in Portugal and Spain saw the creation of human
rights ombudsman institutions in the 1970s. The Portuguese ombudsman,
established in 1975, was given the power to protect and promote rights and
freedoms in addition to observing public administration. In turn, the Spanish
Constitution of 1978 provided for a national ombudsman (the Defensor del
Pueblo) to supervise the protection of human rights and the government
administration.

The human rights ombudsman model was subsequently adopted by most
countries in Latin America, including Guatemala, Costa Rica, El Salvador,
Honduras, Nicaragua, Peru, Panama, Colombia, Bolivia, Ecuador, Venezuela,
Argentina, Paraguay and Mexico.?!! In Peru, the institution of the Defensoria del
Pueblo was established by the Constitution of 1993.

The implementation of a human rights ombudsman can be seen as a concrete
manifestation of a country’s attempts to develop democratic accountability and
build good governance.?!? It represents an evolution of the institution, in that it
combines the classical role of the ombudsman with a significant dimension of
human rights protection.?!* Envisioned as such, the ombudsman’s task to ensure
that citizens’ rights are protected in relation to the administration aims - in certain
sense — to restore equality between citizens and the state’s authorities. Thus, the
human rights ombudsman combines both the roles of ombudsman and human

210 Gabriele Kucsko-Stadlmayer, loc.cit., p. 2.
211 For a comparative study between the ombudsman institution in Latin America, with focus
on Central America, and in Europe see G.H. Addink, “Las defensorias del pueblo: Un
enfoque comparado desde Centroamérica y Europa incluyendo a los Paises Bajos, in Instituto
Interamericano de Derechos Humanos (ed), Andlisis comparativo de las instituciones del
ombudsman en América Central y Holanda, San José: IIDH, 2002, pp. 11-24.
Linda C. Reif, The ombudsman, good governance and the international human rights system,
p. 8. It is important to mention that to the extent that the human rights ombudsman model
includes an additional human rights protection and promotion mandate, some states have
changed their classical ombudsman model to a human rights ombudsman. Hence, besides
Portugal and Spain, other European countries with human rights ombudsmen are: Greece,
Cyprus, Finland, Sweden and most countries in Central and Eastern Europe.
213 E. Saygin, “Improving human rights through Non-Judicial National Institutions: The
effectiveness of the Ombudsman Institution in Turkey”, in European Public Law, Vol. 15, No
3,2009, p. 407.

212
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rights institution.’’* Many human rights ombudsman institutions have dual
human rights and administrative justice functions.?’> While some human rights
ombudsman institutions are closer to the classical ombudsman model, others
are much more akin to pure human rights institutions. In fact, the ombudsman
institutions with assigned powers to protect human rights can be also considered
as national human rights institutions in line with the Paris Principles.?!¢

Other variations of (hybrid) ombudsman may be given mandates that include
anticorruption and leadership code enforcement functions. While there are
several types of horizontal accountability bodies that are established to combat
corruption, including the courts and anticorruption commissions, some
countries have not created a specific institution for that purpose, having instead
endowed their ombudsman with an additional anti-corruption mandate.?!” It is
also considered that all ombudsman offices have a (non-explicit) complementary
role in anti-corruption efforts.?!® Nevertheless, a small number of ombudsmen
have been expressly assigned anti-corruption functions, primarily in African
countries like Rwanda, Namibia and Uganda. In some cases, specific new tasks
like the protection of children or minorities are also assigned.

3.1.3. THE THIRD WAVE: THE CONTEMPORARY
OMBUDSMAN

In its contemporary form, the institution of the ombudsman, as it has developed
from its early modern roots in Scandinavian countries, relies on a mixture of
both law and concepts such as fairness, justice or integrity in relation to the
notion of rule of law from a broader perspective.?!® Although legal principles
taken from public law are part of the standards applied by the ombudsman to
assess the behaviour of public officials, also of concern is the compliance with

214 Thomas Pegram, “Diffusion across political systems: The global spread of national human

rights institutions”, in Human Rights Quarterly, Vol.32, 2010. pp. 735-737.

Linda C. Reif, “Transplantation and adaptation: The evolution of the human rights
ombudsman”, in Boston College Third World Law Journal 31, Issue 2, 2011, p. 277.

216 The Paris Principles were defined at the first International Workshop on National Institutions
for the Promotion and Protection of Human Rights, held in Paris on 7-9 October 1991 (E/
CN 4/1992/43 of 16 December 1991). They were adopted by the United Nations Human
Rights Commission by Resolution 1992/54 of 1992, and by United Nations General Assembly
Resolution 48/134 of 20 December 1993. The Paris Principles relate to the status and
functioning of national institutions for the protection and promotion of human rights.

Linda C. Reif, The ombudsman, good governance and the international human rights system,
p. 9.

This is the case, for example, of the Peruvian Ombudsman, which despite not having an
explicit anticorruption mandate has assumed it as a part of its human rights-protecting
function. See Section 11.1.2.

219 John McMillan, loc.cit., p. 17-18.

215

217

218

56 Intersentia



Chapter 3. The Ombudsman as a Developer of Legal Norms

principles of good administration as non-legally binding requirements and a
quality factor for the administration. On the other hand, since the behaviour of
public officials is monitored, issues of human rights are also raised.??° Hence, the
contemporary ombudsman is the result of the hybridisation of the institution’s
powers and functions??!, but also its standards of control.??2

This hybridisation also has consequences for the controlling function,
understood in terms of redress and control.2?? That is, human rights ombudsmen
have undergone changes in their assessment orientation, and protecting and
preventing functions are part of their role. The same might also be said regarding
classic ombudsmen.??4 Both functions are mixed and can be found in almost all
ombudsman institutions. Thus, although from a theoretical perspective there is
a separation between human rights and the good administration approach in the
performance of the ombudsman’s functions, here they are regarded as integrated
components of the whole.

Therefore, nowadays it can be affirmed that the ombudsman has, in general terms,
a double mandate: to oversee the conduct of public officials and administrative
authorities in order to guarantee good administration, and to protect and promote
human rights. According to traditional approaches, both classical and human
rights ombudsman institutions perform both functions, and the institution’s
competence covers a wide range of acts and areas. In this regard, the developing
role of the ombudsman institution as a non-judicial remedy is often to address
the connection between breaches of law, human rights violations, or other forms
of defective administrative behaviour. Consequently, there is a mixture in the
standard of control, which at the same time is reflected in the mixture of assessment
standards and the assessment orientation of the institution. This comprehensive
process of hybridisation is what characterises the contemporary ombudsman.

It is said that the ombudsman is established when the traditional institutions
for protecting the interests and rights of the citizens (such as the judiciary,
the parliament, or the internal administrative mechanism of control) are not
sufficient to control the conduct of public authorities. By exercising its mandate

220 Linda C. Reif, “The promotion of international human rights law by the office of the
ombudsman”, in Linda C. Reif, Mary A. Marshall and Charles Ferris (eds), The Ombudsman:
Diversity and development, Edmonton: International Ombudsman Institute, 1993, p. 87.

221 Linda C. Reif. The ombudsman, good governance and the international human rights system,
pp. 60ft.

222 Milan Remac, “Standards of ombudsman assessment: A new normative concept?”, pp. 66-70.

223 See Section 3.4.1.

224 In the Netherlands, a deputy ombudsman for children (de Kinderombudsman) was
incorporated into the National Ombudsman Office in 2011. To a certain extent, it can be
considered as an example of the wider process of hybridisation of the institution since, from a
traditional perspective, it is placed within the classical ombudsman model. See Section 7.1.1.
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the ombudsman operates as another check on the power of the executive, in
addition to the controls exercised by the legislature, the courts, and other public
institutions. It acts as a complementary mechanism of accountability, promoting
democratic development in a state.?2>

3.2. LEGAL MANDATE AND POWERS
3.2.1. LEGAL MANDATE

The ombudsman is an independent public official with the power to investigate
instances of maladministration, issue public reports, and recommend changes
to prevent the repetition of misconduct by administrative authorities. Through
the performance of its functions, the institution of the ombudsman contributes
to protecting the rights of the citizens, improving the performance of the
administration, and enhancing good governance.

The ombudsman can be qualified as an extra check on the public administration.
From this perspective, it is a kind of auxiliary component to the checks and
balances between state powers. It is also possible to regard an ombudsman as a
guardian of performance quality in public administration.??® In these terms, the
ombudsman uses and sometimes develops standards to assess the conduct of
public bodies, administrative authorities, and civil servants, and is therefore said
to also have (indirect) normative functions.

Another perspective is to see an ombudsman as an addition to legal protection
against the government by acting as a channel through which to lodge
complaints. In this conception, solving citizens’ problems is the main aim of the
ombudsman’s functions. And finally, the ombudsman can give an assessment of
the lawfulness and the ethical character of the administration’s behaviour. The
outcomes of these such ombudsman’s inquiries can be used as evidence in court
proceedings, as well as in the development of organisation.?%”

In any case, independence, impartiality, and broad powers of investigation
are fundamental conditions for the effective functioning of the institution.??8
The ombudsman’s duty is to safeguard the “individual’s right to proper

225 Linda C. Reif, The ombudsman, good governance and the international human rights system,

p-79.

M. Oosting, “The ombudsman and his environment: A global view”, p. 1.

227 M. Remac & P.M. Langbroek, loc.cit., pp. 154-155.

228 Mary A. Marshall & Linda C. Reif, “The Ombudsman: Maladministration and alternative
dispute resolution”, in Alberta Law Review 34, 1995, p. 218.
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governance”.??® This section is devoted to describing the essential legal features
of the institution and its contribution to good governance. For the purpose of
this research, the normative function of the institution is emphasised.

The most basic idea regarding the ombudsman institution is its independence
from the executive, as well as from the other branches of the state. The principle
of independence is the core concept for ensuring the effectiveness of the
institution. This independence is usually granted by the constitution (although
sometimes it is provided by legislation). Thus, it is the constitutional position of
the ombudsman that ensures its independence from other public authorities.

Another way to guarantee the independence of the ombudsman, particularly
from the executive branch, is by the way in which the incumbent is appointed
and removed. Generally appointed by the parliament, this procedure in many
cases requires a qualified majority. Several countries provide for a right to
proposal.23? In the Netherlands, an independent committee composed of the
Vice President of the State Council, the Chief Justice, and the President of the
Court of Audit, is entitled to nominate three candidates for election. In the
United Kingdom, the Queen, as the head of state, appoints the ombudsman on
the recommendation of the Prime Minister. However, the British ombudsman
is considered completely independent from the executive. In general terms,
where the parliament is tasked with the appointment of the ombudsman, it is
also the parliament that is responsible for an incumbent’s removal from office. A
qualified majority may be also required.

An ombudsman institution is a highly personalised state office. Accordingly,
most legal orders provide for the appointment of only one incumbent.
However, cooperative solutions are also possible, and sometimes more than one
incumbent is appointed.?3! In these cases, like in Sweden where four incumbents
are appointed, each incumbent has a particular field of competence, which is
regulated by law. In many institutions where only one incumbent is appointed,
deputies are also provided for. In Peru, for instance, the institution has seven
deputies. However, there are some ombudsman institutions in which deputies
are not appointed at all.?32 It is important to mention that the incumbent usually
has immunity against criminal prosecution during his tenure in office.?

229 Marten Oosting, “The ombudsman and his environment: A global view”, p. 1.

230 Gabriele Kucsko-Stadlmayer, loc.cit., p. 12.

21 TIbid, p. 11.

232 Gabriele Kucsko-Stadlmayer, loc.cit., p. 12.

233 Because the focus here is on the ombudsman as an institution rather than the incumbent of
the office, all references to “the ombudsman” in this study are to be understood as such. For
the same reason, the pronoun “it” rather than “h/she” is used in reference to the institution
throughout.
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In certain cases, the national ombudsman establishes regional or local branch
offices also known as “regional representatives” or “local representatives”.
These offices are deconcentrated organs of the national ombudsman institution
intended to enable direct contact and communication with the citizens, provide
information on submitting complaints to the ombudsman, and facilitating the
accessibility of the institution. The branch offices also aim to provide quick and
unbureaucratic problem solving in the locality.

Some legal orders provide for the establishment of independent ombudsmen at
the regional level. These regional ombudsmen may exist in addition or instead
of a centralised national ombudsman institution. Sometimes, like in The
Netherlands, special ombudsman institutions may even exist at municipal or
provincial level as independent institutions. The scope of responsibility of these
regional, provincial and municipal ombudsmen covers administration agencies
at the corresponding level, as well as administrative tasks within the field or
responsibility of the region or municipality in question.?3*

Finally, it is worth noting that some advantages of the ombudsman relative to
other public-sector institutions are its informality, speed, and accessibility. One
characteristic that makes it accessible is that the use of the institution is free of
charge to complainants.

3.2.2. POWERS

The ombudsman is an independent institution that contributes to improving
the performance of the administration, as well as to protecting the rights
of the citizens in their unequal relationship with the state. To this end, the
ombudsman is vested with three characteristic types of powers: investigation,
recommendation and reporting. It is due to these powers and their interrelation
with one another that the ombudsman differs most distinctively from all other
state institutions.

Investigation

The ombudsman is assigned with broad powers of investigation.?3> The
institution can initiate an investigation on the basis of a complaint lodged

234 Gabriele Kucsko-Stadlmayer, loc.cit., p. 17.

235 As an example of the extent of the investigation powers assigned to the ombudsman
institution, some studies refer to horizontal and (direct and indirect) vertical investigative
powers in relation to the European Ombudsman. In this regard, see Alexandros Tsadiras,
“Unravelling Airadne’s thread: The European Ombudsman’s investigative powers”, in
Common Market Law Review 45, 2008, pp. 760-762.
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by a citizen or on its own initiative. When the ombudsman operates based on
complaints, the possibility of lodging a complaint can be laid down in strict
terms, rather similar to the locus standi requirements in administrative court
proceedings. They can also be left completely open, implying that anyone can
complain irrespective of the (legal) interest in the case and without any time
limit.23¢ In some special situations, a member of parliament can request the
ombudsman to start inquiries. In addition, the ombudsman can be also given
the power to conduct own-initiative investigations. With such a power, it can
both start investigations into matters where no complaints have been received
and broaden the inquiry of a complaint where necessary.?3”

The administrative authorities subject to the ombudsman’s investigation
are bound to the duty of cooperation. This implies that the administration
must facilitate the supervisory activities of the ombudsman by providing
information and access to government buildings. Providing information
allows the administration to comment on an issue, expounding their point of
view and thereby enabling the ombudsman to behave impartially.*® In order
to facilitate its investigations, the ombudsman is granted access to official
buildings. Sometimes, no advance notice is required. In many cases, there are
explicit regulations concerning access to prisons and other institutions where
the personal freedom of citizens is restricted, such as mental health facilities,
orphanages, and asylums. Such visits are intended to monitor the observance
of human rights by such institutions ex officio, and they are not necessarily
connected to a complaint. As part of its power of investigation, the ombudsman
is also empowered to interview public servants.

An issue related to the initiation of investigations is the possibility to control the
ombudsman’s compliance with the rules governing its duties. On this point, the
question is that where a right exists to lodge a complaint, this right should also
be judicially enforceable. At one extreme, the complainant has no right and is
considered a mere informant. At the other, complainants have procedural rights
but the complainant must meet certain admissibility criteria. In the latter case,
the ombudsman must give a detailed response on the merits of the complainant
or justify its decisions when a complaint has been declared inadmissible,
which, theoretically, the complainant could then challenge in court. Moreover,
the ombudsman can be controlled politically like other state authorities. This
allows the parliament to perform a kind of political ex post control of individual
ombudsman decisions.?*

236 Katja Heede, op.cit., p. 86.

The term “inquiry” will be used to refer specifically to those investigations conducted by the
ombudsman to address the complaints lodged by the citizens.

Gabriele Kucsko-Stadlmayer, loc.cit., p. 40.

Katja Heede, op.cit., p. 87.
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Recommendation

The ombudsman is vested with the authority to give recommendations. A
recommendation means a specific proposal by the ombudsman that legislation
or administrative regulations or practices be changed.?*® The ombudsman
focuses on the procedural aspects of the administrative structure, but it is not
precluded from examining the substance of the law regulations that may have led
to maladministration in a particular case. Thus, after an objective investigation,
the recommendation of the ombudsman may include suggested amendments to
government policy or practice, and even legislation.

A recommendation does not give rise to an enforceable duty of observance. The
ombudsman is not vested with the power to make legally binding decisions.
Hence, recommendations are considered as legal acts with soft-law character.
Because the institution has no power of enforcement, it must rely on persuasion
and publicity as a means to the realisation of its recommendations. Therefore,
the ombudsman has to exercise the “magistracy of conviction” in order to
influence other institutions. It is precisely in this capacity of convincing others
that its powers rest. And it is this very characteristic from which the institution
derives its identity, features, and opportunities.

Although the administrative agencies to which the recommendations are
addressed are not obliged to implement them, a reaction of some kind is
required. Thus, for example, in some cases the administration has to announce
the measures to be taken in response to a recommendation. This “duty of
reaction” is usually deduced from the general instructions of cooperation.?*!

It is important to note that a recommendation is not always the outcome of an
investigation. Sometimes the problems under consideration - those that gave rise
to the investigation - can be resolved by informal means (such as legal advice,
explanation of a specific administrative conduct, or advice about optional forms
of action) or by the establishment of good understanding with the administrative
agency under examination (mediation or friendly solution).

Reporting

With regard to the authority of reporting assigned to the ombudsman, three
types of reports can be discerned: the annual report, the special or general
investigation report, and the case report.

240 P, Bonnor, loc.cit., p. 246.

241 Gabriele Kucsko-Stadlmayer, loc.cit., p. 46.
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The ombudsman is required to submit an annual report on its activities to the
parliament. This reporting fulfils several functions. First of all, the ombudsman
accounts for its activities. Second, the annual report can render grievances
transparent to the parliament and enable it to employ its own competences
within the democratic control of the administration. In this respect, the
ombudsman functions as an auxiliary body of the parliament. A third
important function of reporting is the imposition of a form of soft sanction in
case of non-compliance with recommendations. Finally, the reporting activity
of the ombudsman can draw the attention of parliament to the necessity for
amendments to legislation.

In addition to the obligation to submit an annual report, the ombudsman
may also be empowered to submit special reports. Such reports enable the
ombudsman to point out exceptionally serious cases of misconduct in the
administration and thus to awaken public attention. Special reports contain
general recommendations aimed at improving the quality of the government by
proposing changes in institutional practices, procedures or regulations. Special
reports and case reports are the outcome of an investigation conducted by the
ombudsman.

Unlike a special report, a case report closes an investigation initiated on the
basis of an individual complaint lodged before the ombudsman.?*? It may include
recommendations, which are usually of a specific character intended to provide
individual remedies. General recommendations may also be included as well. In
some cases, an inquiry on an individual complaint does not finalise with a report
but with a specific concluding decision.?*? In turn, this decision may also include
further recommendations.

Additional powers

In addition to the three typical powers of the ombudsman described above,
sometimes the institution is assigned additional powers in order to strengthen
the effect of its functions. These powers include, for example, the right to
appeal to the constitutional courts due to violations of fundamental rights,
the contestation of laws and regulations before the constitutional court about
general accordance with the constitution and laws, participation in pending
proceedings, and the task of education and information specific to the field of
human rights.

242 Investigation reports in the case of the Dutch Ombudsman. Invariably, investigations

conducted by the UK Ombudsman conclude with a report.

243 Spanish Ombudsman and Peruvian Ombudsman.
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3.3. SCOPE OF CONTROL AND FUNCTIONS
3.3.1. SCOPE OF CONTROL

Generally, the administrative branch of government is the ombudsman’s main
object of assessment, although the extent and form of assessment can vary.
In this regard, the approach to the administration can be organisational or
functional to the extent that the definition of “administration” differs from one
legal order to another. From an organisational perspective, the ombudsman
may assess the conduct of all administrative agencies, bodies and offices, as
well all public, administrative, or state servants, officials, and authorities.
The mandate of the ombudsman can include the central and local levels of
the administration, autonomous administrative bodies, the police force,
and state institutions such as prisons, hospital and mental health facilities.
Another form of control is based upon a kind of schedule-system, whereby
the only entities that can be subject to the ombudsman’s control are those
administrative bodies that are listed explicitly in the applicable ombudsman
act.244

In those states that have regional ombudsmen established, the scope of control
is even further - substantially - differentiated, but depending of the degree
of independence assigned to regional ombudsmen by legal orders. Regional
ombudsmen are only entitled to observe administrative institutions at a regional
level. Usually, when a national ombudsman exists in addition to regional-level
institutions, the former is restricted to the control of those administrative
institutions that are not already checked by its regional counterparts. Likewise,
when regional ombudsmen exist, they are sometimes assigned the authority to
control the local administration at the municipal level within the corresponding
region. National ombudsmen are often explicitly empowered to control offices of
municipal administration.

From a functional perspective, the competence of the ombudsman can
also include private institutions that fulfil a public role or perform certain
administrative tasks by virtue of a concession or an administrative authorization.
When the functional understanding of the concept of administration includes
acts of state authority, irrespective of the responsible legal entity, the control
of the ombudsman can encompass not only administrative acts, but also the
provision of public services (water supply, energy supply, telecommunications,
railways, highways, and infrastructure in general) by private entities. This
competence is sometimes stated expressly in the law.

244 Gabriele Kucsko-Stadlmayer, loc.cit., p. 22.
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In some cases, only those private legal entities that operate to any extent under
the auspices of the state (on account of shareholding or explicit organisational
regulations) are subject of the ombudsman’s control. However, in a few cases
those ombudsmen that are assigned specifically to protecting human rights
are authorised to control private entities, which are not closely related to the
state in any way. Thus, for example, the Portuguese Ombudsman is entitled to
investigate relations of exceptional subordination between private persons,
taking into consideration human rights and fundamental freedoms. On the
other hand, the Greek Ombudsman can control private legal entities with respect
to infringements of children’s rights. Likewise, following the implementation of
European Union equal treatment legislation in countries like Estonia, Latvia
and Cyprus, the respective ombudsman institutions were assigned additional of
antidiscrimination functions regarding work and access to services.?*

Another aspect of the ombudsman’s legal mandate is related to the kind of acts of
the administration that can be subject the ombudsman control. For instance, the
ombudsman can be tasked with reviewing factual acts, individual decisions and
general measures. Thus, the institution’s mandate may include the supervision of
all acts of the administration, may be restricted to factual acts of civil servants,
or may comprise all public authorities but only with respect to individual
decisions. Another alternative is to restrict the ombudsman’s mandate to general
acts, such as internal guidelines or legislative measures, and leave the supervision
of both administrative decisions and the conduct of civil servants to the courts.
In addition, another possible matter for consideration is the question of whether
the activity subject to supervision will only have external effects, or whether
acts with internal effects (such as staff affaires) are also to be included. Also of
relevance is whether the supervision of the ombudsman is restricted to instances
of maladministration ex post, or whether the institution can investigate in a
preventive way, supervising ex ante.24

The ombudsman’s mandate may include the judiciary and even the parliament.
Although many ombudsman institutions are not authorised to control the
judiciary (neither in terms of intervening in pending court proceedings nor in
terms of checking judicial decisions), some legal orders (specifically, Sweden,
Finland and Poland) provide for an extensive ombudsman control of the
judiciary, including the substance of judicial decisions, to the same degree as the
administrative branch.

In other cases, the ombudsman has partial power to control the judiciary. This
applies to those states where the ombudsman does not focus on controlling

245
246

Gabriele Kucsko-Stadlmayer, loc.cit., pp. 24-25.
Katja Heede, op.cit., pp. 88-89.
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maladministration but on protecting human rights. In general, such legal orders
aim to neutralise human rights violations through the courts, while taking
judicial independence into consideration. Thus, the ombudsman can be expressly
empowered to intervene in court proceedings in cases, for instance, of undue
delay and abuse of authority (like in Slovenia). In addition, the ombudsman can
also be empowered to intervene in pending court proceedings if it considers the
action necessary for the performance of its functions.?4”

In several legal orders the administration of justice, understood as a matter of
administrative domain, is submitted to the ombudsman’s control. This refers to
the administrative conduct of court proceedings (delays, setting down a hearing
date, obtaining expert opinions, executed copies and service of judgments),
defaults in executing judgments, deficiencies in court equipment, impolite
conduct by officials, and the initiation of disciplinary measures against judges.

In relation to the parliament, even though the legislature is excluded from the
ombudsman’s jurisdiction, the institution can exercise some indirect control,
particularly regarding legislation. In practice, many complaints against the
administration result from legal regulations. Thus, as part of its functions,
the ombudsman is entitled to recommend amendments to legislation. These
recommendations can be issued in response to individual complaints, or be
incorporated in ombudsman’s special reports. Many ombudsman institutions
are expressly authorised to submit legislative proposals to parliament. In some
states with constitutional jurisdiction, the ombudsman is empowered to appeal
against laws before the constitutional courts.

3.3.2. FUNCTIONS

As part of its role in assessing government action, the ombudsman is assigned
three main functions: a protective function, a preventive function, and a
normative function. By exercising these three functions, the ombudsman is
able to supplement the traditional means of control exercised by parliament and
courts.

The protective function relates to safeguarding citizens’ rights and interests.
This function is exercised through handling complaints with a view to securing
redress of grievances. As such, the ombudsman offers additional protection to
that provided by the courts. While the courts assess administrative action on
the basis of the law, the ombudsman usually applies broader standards than the
law in a strict sense. Indeed, the ombudsman’s grounds include legal norms and

247 Gabriele Kucsko-Stadlmayer, loc.cit., pp. 25-27.
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principles, but also “extra-legal” norms or soft-law norms of proper conduct.?*8
In some systems, there is no need to first address a court or otherwise to have
exhausted legal remedies. In some others, it is a requisite for the admissibility of
a complaint.?4° Thus, the institution can be considered a (complementary) part of
the administrative system of justice. For some authors, the resolution of disputes
is an integral part of the protective function of the ombudsman.?>® Not only
does the institution provide protection to citizens against the administration,
but it also solves disputes between citizens. It seeks to do so in an informal way.
In some cases, the ombudsman can also act as a mediator between citizens
and the administration.?>! In this sense, the ombudsman’s intervention as a
mediator in cases of conflict can reduce costs for both the individual and the
administration.?>? But the scope of this mediation role depends on the political
and social context in which it is performed.?>> As Marshall and Reif point out,
the ombudsman may play an important role in the consensual resolution of
public interest disputes by “identifying parties with legitimate and significant
interest, developing a common set of facts, and setting out the major issues
requiring resolution”.?> In solving conflicts, the ombudsman must always retain
its independence and impartiality.2>°

The protective function is also performed whenever the ombudsman is entitled
to lodge individual appeals for relief against rights infringements, such as
habeas corpus and recurso de amparo.?> These are both considered important
instruments at the disposal of the ombudsman for the fulfilment of its protective
function.

In turn, the preventive function is oriented to influencing policy level in order
to improve the quality of government and public service delivery. The function
is performed through own-initiative investigations®®” or the preparation of

248 Leonard Besselink, “Types of national institutions for the protection of human rights and

ombudsman institutions: An overview of legal and institutional issues”, in K. Hossain et al

(eds), Human Rights Commissions and Ombudsman Offices. National experiences throughout

the world, The Hague: Kluwer Law International, 2000, p. 158.

Dutch Ombudsman and Peruvian Ombudsman.

250 Milan Remac, Coordinating ombudsmen and the judiciary, p. 5.

251 As part of its protective function, the Peruvian Defensoria del Pueblo performs an important
role as a mediator in social conflicts. See Section 11.1.2.

22 G. Carballo Martinez, La mediacién administrativa y el Defensor del Pueblo, Navarra:

Thomson-Aranzadi, 2008, p. 206.

Jorge Santistevan de Noriega, “El Defensor del Pueblo en Iberoamérica”, in Antonio Rovira

Vinas, Comentarios a la Ley Orgdnica del Defensor del Pueblo, Pamplona: Arazandi, 2002,

p. 975.

254 Mary A. Marshall & Linda C. Reif, loc.cit., p. 217.

255 Milan Remac, Coordinating ombudsmen and the judiciary, p. 6.

256 Spanish Ombudsman and Peruvian Ombudsman.

Dutch Ombudsman and Peruvian Ombudsman.
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special reports?®®, which allow the ombudsman to focus on general problems
and to recommend changes in the administration. It is performed when the
ombudsman recommends legislative or regulatory reforms, or changes to
institutional practices. In these cases, the institution plays the “role of reformer”.2>°
It is also performed when the ombudsman is entitled to lodge appeals in which
legislation is alleged to be unconstitutional.?60

It is worth noting that since the recommendations arising from the ombudsman’s
investigations are aimed at ensuring that the administration does not make
similar mistakes in the future, these investigations might be considered not only
preventive but also educational in nature.?®! Thus, it is possible to argue that the
ombudsman is also assigned an (intrinsic) educational function.?¢?

There is a link between the preventive function and the need to develop
structured criteria and apply objective standards for the exercise of discretion by
public officials, in order to prevent maladministration.?%3 Accordingly, the third
main function attributed to the ombudsman institution, and which deserves
special attention, is its authoritative function in the development of legal norms.
This function stems from the ombudsman’s power to conduct investigations
in connection to the ability to submit special reports. In order to assess the
conduct of public authorities the ombudsman not only applies but also develops
standards of review.

In some cases, the ombudsman develops and codifies its own normative
standards. In so doing for the assessment of the administration, it performs a
soft-law review. Indeed, for those ombudsman institutions for which good
administration (or maladministration) is a standard of control, soft-law review
is that which they mostly conduct. In other cases, the ombudsman applies
legal principles as a standard of assessment. By applying and interpreting legal
standards, the ombudsman contributes to developing the content of law. This
is usually true of ombudsman with human rights as the standard of control. In
either case, ombudsman’s reports show how normative standards are applied

258 UK Ombudsman and Peruvian Ombudsman.

25 Daniel Jacoby, “The future of the ombudsman”, in Linda C. Reif (ed), The International
Ombudsman Anthology, The Hague-London-Boston: Kluwer Law International, 1999, p. 34.

260 Spanish Ombudsman and Peruvian Ombudsman.

261 Daniel Jacoby, loc.cit., p. 37.

262 The educational function might be performed, in addition, when the institution educates

citizens or interest groups about the ombudsman’s role, and about their rights as citizens.

The ombudsman may also train civil servants to identify shortcomings in government

organisation and contribute to improving service quality. This study will pay attention to the

protective, preventive and the normative functions, focusing especially on the latter.

S. Owen, “The expanding role of the ombudsman in the administrative state”, in 40 University

of Toronto Law Journal, 1990, pp. 675-676.
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in practice as standards of assessment.?%* In this regard, the standards and the
reports are expressions of the normative function of the ombudsman. Arguably,
in this way the ombudsman contributes to developing a more flexible and
effective legal framework aimed at positively steering government action. This
normative function will be further discussed in Section 3.6.

3.4. ASSESSMENT ORIENTATION AND STANDARD
OF CONTROL

3.4.1. ASSESSMENT ORIENTATION: REDRESS AND
CONTROL

The ombudsman institution is assigned different functions and powers.
However, the main role of a given ombudsman, and the way in which discharges
its responsibilities, will be determined by the assessment orientation of that
institution. This assessment orientation may be defined in terms of what Heede
refers to as the “control and redress” functions. Hence, the division between
control and redress (and the emphasis on the orientation) is the crucial difference
between one ombudsman institution and another. Therefore, both concepts will
be briefly explained.

To the extent that an ombudsman cannot give a legally binding decision on
the issues brought to it (but a legally relevant one to the extent that it has legal
effect)?>, the notions of control and redress must be understood in terms of
their “powerless” meaning. Thus, in the context of the institution’s assessment
orientation, the concept of “control” is defined in terms of a certain process.
Thus, control is “the process through which administrative behaviour is
investigated and hopefully influenced with the purpose of improvement”.26¢
Although from this perspective the concept of control does not include the
power to take binding decisions, it still embraces the notions of steering and
influencing. Thus, control does not depend on a relationship of power between
the supervisor and the supervised, but on a certain activity, which has the
objective of increasing the quality of decision-making and its outcome, in turn
enhancing the acceptability thereof for citizens. Hence, the definition of control
has a citizen-oriented accountability approach.

In turn, the term “redress” is understood as “a process which can have a certain
effect but which does not guarantee this effect since the authority providing

264
265
266
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redress does not have the power to overrule the original decision.”?” As far as
the ombudsman institution is concerned, redress is exercised as a mechanism
that does not ensure that a decision is changed or that other forms of remedies
are achieved, but which might have the effect of remedying the position of an
individual. If remedy does occur, it will be based on the motion of the authority
that took the original decision.

In short, although both control and redress as assessment mechanisms are
oriented to supplying (or ensuring) additional legitimacy to the government,
it is practiced in different ways. Control is when a supervisor tries to influence
policy for the benefit of the citizens as a whole, while redress is when the
supervisor attempts to remedy an individual’s grievance. Control mechanisms
regulate the rules that govern all the activities of public authorities. Redress
mechanisms are mainly oriented to assessing the application of the law and
principles in individual cases with a view to restoring the relationship between
the administration and the citizen affected. As can be observed, redress as a
mechanism of assessment is connected with the protecting function of the
ombudsman, while control is connected with the preventive function.

Thus, redress-oriented ombudsman institutions are created when the
traditional means of redress (the judiciary) prove to be insufficient to regulate
the relationship between the public administration and a citizen. On the other
hand, control-oriented ombudsman institutions primarily regulate the means
by which standards are created and understood by the public administration.
The controlling function involves a concern on the part of the citizens about
the acceptability of government conduct, and is thus related to legitimacy in a
more general manner. Therefore, the control function stresses the importance of
developing standards and rules for the proper behaviour of the administration.
Consequently, a control ombudsman is empowered to conduct investigations
on its own initiative as regards general measures, such as policy decisions and
legislative acts.

From this perspective, the choice of model will depend on the consideration
of whether there is a need to provide additional redress mechanisms, or to
enhance the legitimacy of public authorities. Moreover, the distinction between
the different models has to be made based on the ombudsman’s position in
relation to other existing mechanisms of control and redress. This relationship
can be one of overlapping mandates or not. Thus, an ombudsman can operate
as a mechanism of control or redress in areas that fall outside the traditional
supervising mechanisms; or it can be created to assist an existing supervisor; or
its mandate can even extend to the activities of all public authorities, including

267 Ibid., p. 95.
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all other supervising authorities.?68 Usually, both assessment mechanisms coexist
in the same ombudsman institution. Regardless of the legislative option, the
emphasis of the orientation will be given by the practice of the institution and
the particular context in which the ombudsman operates.

This study proposes that Heede’s control and redress approach provides
substantive elements for assessing the tasks, powers and evolution of the
ombudsman institution from a comparative perspective. It also allows for better
classifications for the institution than those focusing solely on the standard of
control without taking into account the current hybridisation of both the standard
of control and the assessment standards. Thus, the approach will be particularly
useful to the analysis of the role that the ombudsman institution performs in
enhancing the principles of good governance and strengthening legitimacy.

3.4.2. STANDARD OF CONTROL

The standard of control of the ombudsman institution is formulated in
various ways. In some cases it is defined positively (verifying the observation
of the principle of legality, good administration, or human rights) while in
others it is articulated negatively (identifying unlawful conducts, instances of
maladministration, or rights violations). Some authors have broken down these
formulations into three categories: legality, principles of good administration,
and human rights.?%° As far as this study is concerned, this categorisation tends
to assimilate the standard of control into the assessment standards, based on a
static and rigid perspective of the ombudsman’s role.

As Remac has pointed out, and as has already been noted here, the contemporary
ombudsman is the result of a process of hybridisation, which has led to a phase
of special development. This “special development phase” itself represents a
combination of different standards of ombudsman control with the assessment
standards within all existing ombudsman models.?’? In this regard, it is unusual
to find a pure standard of control for the ombudsman, as well as an institution
that only deals with the law, good administration, or human rights.

From this study’s perspective, to emphasise the principle of legality as the
ombudsman’s standard of control would imply that the institution only employs
legally binding rules (constitutional provisions, legislation, regulations, general
- written and unwritten - principles of law, and ratified international treaties)

268 Katja Heede, op.cit., p. 100.
269 Gabriele Kucsko-Stadlmayer, loc.cit., pp. 31-39.
270 Milan Remac, “Standards of ombudsman assessment: A new normative concept?, p. 66.
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for the control of the administration. This approach restricts the performance
of the institution to conducting a (strict) hard-law review regarding the exercise
of both regulated and discretionary powers. However, the ombudsman also
conducts soft-law review. This forms part of the remit of most ombudsmen, as
it is generally considered to be one of the main advantages that the ombudsman
institution has over other existing review mechanisms.?”!

It is beyond dispute that the ombudsman is responsible for supervising the
compliance of public authorities with their legal duties. This means that the
institution observes the legality of the government’s conduct, irrespective
of the legal formulation of the standard of control.?’? An example of this
is the ombudsman institution of UK, which despite in principle having no
remit to decide on the lawfulness of administrative actions, may include legal
considerations when assessing maladministration. The same can be said
regarding the Dutch Ombudsman.?

As to good administration as a standard of control, it is true that, as mentioned
above, for part of the doctrine this is related to evaluating the conduct of public
authorities only against non-legally binding rules by way of a soft-law review.
Nevertheless — and again, as noted - the principle of good administration
embraces both legally binding and non-legally binding principles. Hence, the
ombudsman may apply both legally binding norms and soft law as part of the
standard of good administration. This is also true in relation to the application
of human rights as a standard of control.

Human rights are particularly important when the ombudsman is charged
specifically with the protection of human rights. These are enshrined in most
modern constitutions and in a range of international instruments. Thus, human
rights are part of the legal system. Their application as a standard of control by
the ombudsman implies assessing compliance with (although not exclusively)
legally binding principles. On the other hand, even “classical” ombudsmen have
recognised that they play a role in human rights protection.?’* To paraphrase the
European Ombudsman, both good administration and the protection of human
rights demand public officials to act in accordance with a rule or principle which
is binding upon it.

As mentioned, the institution of the ombudsman is connected to the principles of
the rule of law, democracy, and good governance. Enhancing and safeguarding

70 Ibid,, p. 91.

272 Gabriele Kucsko-Stadlmayer, loc.cit., p. 31.
273 See Chapter 7 & Chapter 8.

274 Ann Abraham, loc.cit., pp. 688-690,
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these values is an intrinsic part of its role, which it discharges by assessing the
behaviour of the administration against certain assessment standards. As result
of the hybridisation process, the ombudsman uses both legally and non-legally
binding) assessment standards, as opposed to one or the other. Because of this,
the institution’s standards of control are being reformulated for the better.

This being so, this study considers it is more pertinent to formulate the
ombudsman’s standard of control based not on the instruments (or assessment
standards) applied to the institution (legal principles/non-binding rules), but on
the institutional approach implemented to assess the actions of the government.
Therefore, the ombudsman’s standards of control can be formulated into just two
general categories: good administration and human rights. Both are comprised
of legal principles and non-legally binding rules of good administrative
conduct associated with a broader notion of the rule of law. Frequently, these

formulations are applied in an accumulative way.?”>

The hybridisation of the standard of control, together with the hybridisation of
the assessment standards, reflects the fact that most existing ombudsman share
(and protect) similar values. Therefore, good administration and human rights as
standards of control may be described as two sides of the same coin.?’® They both
are needed to enhancing the legitimacy of the government. Their application
produces similar outcomes. Thus, the distinction between these two standard
of control corresponds mainly to methodological purpose. The next section will
provide an explanation of both.

3.4.2.1. Good administration

The concept of good administration refers to the sound functioning of the state
apparatus. Through the supervision of good administration, the ombudsman
applies non-judicial standards in addition to legally binding rules. This
competence is considered as correlative to their authorisation to create new
standards that are not intended to be legally binding.

The criterion of good administration emanates — at least partly — from British law.
It concerns a set of standards for enhancing the quality of the administration.
Good administration is formulated either positively (as good administration, fair
administration, sound administration or proper administration) or negatively
(as maladministration). Thus, the criterion of proper conduct applied by the

275 Gabriele Kucsko-Stadlmayer, loc.cit., p. 31.
276 Good administration (good governance) and human rights are mutually reinforcing and
share the same foundations.
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Dutch Ombudsman, and that of maladministration of the UK Ombudsman, are
both derivatives of the broader category of good administration.?””

In some cases, the aspects of relevance for good administration are expressly
set down in the legislation. In others, they derive from constitutional provisions
or general principles of law. According to some authors, good administration is
only composed of non-legal standards. Thus, principles of good administration
and ethical norms or rules of good administrative conduct are alike.?’® In any
case, the substance of the criterion remains rather vague.

In defining the substance of good administration, the European Ombudsman
has played a significant role by describing its counterpart, maladministration.
The European Ombudsman was created by the Treaty of Maastricht as a new EU
body with the aim of benefiting the Union through the identification of instances
of maladministration. According to Article 228 of the Treaty on the Functioning
of the European Union - TFEU (ex article 195 of the Treaty of Maastricht), the
European Ombudsman is empowered to “receive complaints from any citizen of
the Union or any natural or legal person residing or having its registered office
in a Member State concerning instances of maladministration in the activities
of the Union institutions, bodies, offices or agencies, with the exception of the
Court of Justice of the European Union acting in its judicial role”.

The European Ombudsman conducts inquiries either on its own initiative or
on the basis of complaints submitted to it directly or through a member of the
European Parliament.?’? The review that the ombudsman must perform of the
activities it submits to an inquiry has been described as a review against the
standard of “maladministration” as established in Article 228 of the TFEU.280 The
European Ombudsman has defined maladministration as “[that which] occurs
when a public body fails to act in accordance with a rule or principle which is
binding upon it”.28!

In determining instances of maladministration, the European Ombudsman
reviews an activity against rules and principles that are binding, but also includes
non-legally binding norms, extending its activity beyond the compliance with
strict legality.?8> Hence, non-legally binding standards are part of the concept

277 M. Remac & P.M. Langbroek, loc.cit., p. 160.

78 Ibid., p. 158.

279 Facts which are or have been subject to legal proceedings are excepted.

280 Katja Heede, op.cit., p. 145.

281 European Ombudsman, Annual Report 1997, p. 23.

282 Alex Brenninkmeijer & Emma van Gelder, “The rule of law in the European Union: Standards
of the ombudsman, judge, and auditor”, in M. Hertogh & K. Kirkham (eds), Research
Handbook on the Ombudsman, Cheltenham-Northampton: Edward Elgar Publishing, 2018,
p. 155.
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of maladministration but they are secondary, coming after a hard-law review.
Moreover, the Ombudsman must consider these non-legally binding standards
binding. It means that the Ombudsman considers only pre-established non-binding
standards.?®* Non-binding standards are made based on considerations such as due
care, service-minded behaviour, and other organisational matters. Consequently,
while illegality necessarily implies maladministration for the European
Ombudsman, maladministration does not automatically entail illegality.234

However, given the outcome of its reports and recommendations, both legally
and non-legally binding standards can have a (indirect) legal effect. Non-
binding standards have legal effect when the administration complies with
them and even achieve legally binding force when they are incorporated into
its internal regulations. In developing standards for determining instances of
maladministration, the European Ombudsman has developed a code of good
administrative behaviour.?8

The European Code of Good Administrative Behaviour was the result of a
detailed analysis of the principles of good administration in EU law, in the case
law of the EU courts, and in various administrative laws of the member states.
As pointed out by Katja Heede, the Code did not create a new administrative law,
but merely put the existing principles together into a single code.

But not even the Code of Good Administrative Behaviour has direct legal general
binding effect; the European Ombudsman and the European Parliament has
the expectation that the EU institutions and bodies will adopt it. Nonetheless,
the Code is applied by the European Ombudsman to determine the existence
of instances of maladministration.?8¢ The Code contains the classical substantial
and procedural principles of administrative law, as well as some rules of good
administrative conduct.

The classical principles of administrative law include the following: lawfulness
(Article 4), non-discrimination (Article 5), non-abuse of power (Article 7),
impartiality and independence (Article 8), objectivity (Article 9), legitimate

283 Katja Heede, op.cit., pp. 147-148.

284 European Ombudsman, Annual Report 2006, p. 35.

285 InJuly 1999, the Ombudsman recommended a draft Code of Good Administrative Behaviour
to the Community institutions and bodies. For further information about the draft of the
Code of Good Administrative Behaviour see: www.ombudsman.europa.eu/recommen/en/
0i1980001.htm.

286 On 6 September 2001, the European Parliament adopted a Code of Good Administrative
Behaviour. When approving it, the European Parliament asked that the Code be applied to
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Union”.
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expectations (Article 10), rights of defence (Article 16), reasonable time limit for
taking decisions (Article 17), duty to the state’s grounds of decisions (Article 18),
access to documents (Article 23), among others. With regard to principles of
good administrative functioning, the Code has established: courtesy (Article 12),
reply to letters in the citizens’ language (Article 13), acknowledgement of receipt
(Article 14), data protection (Article 21), keeping adequate records (article 24),
among others.

The European Code of Good Administrative Behaviour contains the principles
of good administration that European Union institutions must respect in dealing
with the public. The Ombudsman considers that the Code is the most complete
and developed instrument available for avoiding instances of maladministration.
It gives a very complete view of the way in which the principles must be complied
with to perform good administration. In this way, as Diamandouros pointed out,
the goal of combating maladministration was gradually replaced by the pursuit
of good administration.?8” As such, maladministration could be defined as the
result of a breach in the duty of good administration.?88

Good administration entails legally binding and non-legally binding standards of
substantial and procedural character. Ombudsman’s decisions based on (legally
binding and non-legally binding) good administration-based standards have legal
effect.?8 Thus, through the monitoring of good administration, the ombudsman
institution also protects fundamental rights?°?, which might be considered as a
complementary activity resulting from ensuring good administration.?"!

3.4.2.2. Human rights

In many cases, ombudsman institutions are expressly assigned the protection of
human rights as one of their main tasks. Sometimes, this competence is charged

287 P. Nikiforos Diamandouros, “From maladministration to good administration: retrospective
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an advocate for good administration”, in Parliamentary Ombudsman of Finland. 90 Years,
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to them jointly alongside other authorities. However, even in those cases where
human rights protection is not a specific task assigned to the institution, this does
not immediately imply that it cannot also be applied as standard of control.?%?
Human rights can be part of the ombudsman’s standard of assessment in a variety
of ways and, like good administration, can be considered as a broad category.

In those legal systems in which the protection of human rights has been declared
an explicit task of the ombudsman, human rights are to be considered as a
standard for assessing the conduct of the government. The assignment to the
ombudsman of the function of human rights protection occurred primarily
in those states where the institution was created with the aim of supporting
democratisation after a period of totalitarianism. Nevertheless, more recently,
the protection of human rights has been also incorporated into the legal basis
of older ombudsman institutions traditionally categorised as classical or
parliamentary, as well as by new western European ombudsmen.??3

Sometimes, the field of human rights to be protected by the ombudsman may
differ from one institution to another. The role of human rights protection
assigned to the ombudsman may embrace civil and political rights, but also
economic, social, and collective rights. The first references are those human
rights (and fundamental freedoms) enshrined in the given national constitution,
although depending on each legal order, the field of human rights can be defined
in a broader sense to include those recognised in international treaties. In this
regard, ratified but not yet transformed treaties can also serve as standards
of assessment.?** Thus, human rights-based standards or indicators derived
not only from domestic legislation but also from international treaties can be
developed by the ombudsman to assess the conduct of the administration.

Human rights can also be applied by the ombudsman for soft-law review in the
form of non-binding standards. Through the creation of non-legally binding
standards, the institution can contribute to developing the legal parameters for
the conduct of the administration as provided by treaties that are ratified but not
yet sufficiently transformed on the national level. In these cases, the ombudsman’s
main purpose is to evaluate the degree of compliance by national states with the
obligation to ensure the realisation of the rights enshrined in the treaties.

Sometimes, the development of human right-based standards can be inspired
not only by ratified treaties, but also by other international instruments (for

292 Gabriele Kucsko-Stadlmayer, loc.cit., p. 36.

293 'This is the case of the Finnish, Norwegian, and Swedish ombudsmen; and the newer
ombudsman institutions of Andorra, Cyprus and Luxembourg.

294 Gabriele Kucsko-Stadlmayer, loc.cit., p. 38.
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instance, international declarations, international principles approved by the UN
General Assembly, and general UN comments, on the articles of the ICCPR and
ICESCR). In this respect, of interest is the experience of the Peruvian Defensoria
in developing non-binding standards for the protection and promotion of the
right to mental health, the right to education, and the right of persons with
disabilities; and for the evaluation of public-policy implementation from a
human-rights perspective.®> It is important to note that in the field of human
rights protection, this function is usually interpreted as including the promotion
of human rights as a preventative measure with respect to human rights breaches
in the daily practice of the administration.

Human rights are relevant as a standard of assessment even though their
protection may not be an explicit task of the ombudsman. In general, the
formulation of the ombudsman’s functions leaves room for interpretation,
which allows the institution to extend its sphere of control to the observance
of the entire legal order, including human rights, to identify instances of
maladministration.?

Therefore, on one hand, human rights can be a criterion for the examination
of the administration’s conduct as part of the entire legal order, together with
other general (administrative) legal principles and rules. This is especially the
case of those human rights that are codified in the particular state constitution,
and in human rights international treaties adopted by a particular state. From
this perspective, human rights are considered as part of the broader criterion
of legality. Therefore, the interpretation of law has to be in accordance with
human rights, especially when exercising discretionary powers. Thus, human
rights are legally binding for all governmental institutions, bodies and agencies.
Consequently, human rights are of significant relevance for the actions of
government.

On the other hand, as mentioned above, human rights can also be incorporated
as non-binding standards for international instruments that have not been
transformed into national law. Consequently, even for those ombudsman
institutions that are not assigned the explicit task of protecting human rights,
their work sometimes raises human rights issues and (legally binding and
non-legally binding) human rights-based standards of control are applied to
promoting (and defining) good administration (or maladministration).2%”

295 For more detailed information, see Chapter 11.

296 Gabriele Kucsko-Stadlmayer, loc.cit., p. 37.
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Publishing, 2018, p. 238.
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Thus, the role of those ombudsman institutions that are explicitly entrusted
with the protection of human rights, and which have applied human rights as a
standard of control, does not differ from those ombudsmen that are not assigned
with an explicit human rights-oriented function and which have applied good
administration as their assessment criterion.

3.5. MODELS OF OMBUDSMAN

3.5.1. TRADITIONAL CLASSIFICATIONS
OF THE INSTITUTION

The ombudsman institution is created with different purposes in different places.
Therefore, even though a general common definition of the institution and its
tasks can be drawn, the literature has distinguished between different models of
ombudsmen, all of them conceived as ideals. No one ombudsman institution can
be entirely ascribed to any single model, as they all present different elements in
their institutional design. It is for this reason that different classifications of the
institution have been proposed trying to explain the development of the role and
functions of the ombudsman, as part of a historical process.?*8

A first classification is the one proposed by Linda C. Reif described above,
which distinguishes between classical ombudsmen and (hybrid) human
rights ombudsmen. The classical ombudsman is intended to supervise the
administrative conduct of the government?®®, whereas the hybrid ombudsman
is vested with additional authority. The latter points to the distinctive feature
of those ombudsman institutions that have been created specifically to protect
human rights and to advance the process of democratisation. Nevertheless, as
stated above, classical ombudsman also has certain competences in the field of
human rights. Therefore, this functional approach to classification seems too
reductive to clarify the different types of ombudsmen that can be created.

In turn, based on the particular powers assigned to the ombudsman, Kucsko-
Stadlmayer has classified the institution into three different models: the basic or
classical model; the rule of law model; and the human rights model. The classical
model is characterised by its soft legal powers vested to investigate instances of

298 Sabine Carl, loc.cit., p. 18. In this regard, Carl distinguishes, for example, four models: rule of

law ombudsman, classic ombudsman, executive ombudsman and human rights ombudsman.
For a detailed categorisation of the ombudsman models see Chris Gill & Carolyn Hirst,
Defining consumer ombudsman. A report for ombudsman services, Queen Margaret
University, Edinburgh, March 2016.

299 In this study, the supervisory function assigned to the ombudsman institution is understood
in terms of redress and control, as defined in Section 3.4.1.
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maladministration; namely, the power of examination, the power to formulate
recommendations, and the power to submit annual reports. A particular
characteristic of this conceptualisation is that the ombudsman does not have
powers of coercion. The protection of the rule of law and human rights may
also be part of the task of the classical model, although this does not imply any
specific powers.

The rule of law model described by Kucsko-Stadlmayer is provided with
additional measures of control addressed at protecting the legality of behaviour
of the administration in general, including compliance with human rights
principles. Thus, the rule of law ombudsman is vested with the powers to contest
law and regulations with legal force before constitutional courts, in the interests
of general conformity with the constitution. Sometimes, also included as powers
of the ombudsman are those that apply to courts in connection to participation
in proceedings, and the criminal and disciplinary prosecution of public officers.

Finally, the human rights model is assigned with specific measures of control,
which exceed the soft power of the basic model, aiming specifically at protecting
human rights and fundamental freedoms. The powers assigned to the human
rights ombudsman are constitutional appeals regarding human rights violations,
contestation of laws before constitutional courts in cases of human rights
violations, and the task of education and information in the field of human
rights. In some cases, the power to appeal before a constitutional court is
restricted to the field of human rights, thus excluding the possibility to contest
the constitutionality of law and regulations, which is a characteristic of the rule
of law ombudsman model.3%0

Taking into consideration the modern development of the ombudsman
institution and its hybridisation process (including the hybridisation of the
standards of control and the assessment criteria), Remac identifies three groups
of ombudsman institutions that partially replace and develop the original,
historical generation of ombudsman institutions. Hence, the first group of
ombudsmen are those that mainly assess compliance with law, the second group
is composed of ombudsman institutions that mainly assess compliance with a
general (extra-legal) normative concept often described as good administration,
and the third group denotes those ombudsmen that mainly assess compliance
with human rights.3°!

On the other hand, other classifications have been made based on the
assessment orientation performed by the institution, understood in terms of

300 Gabriele Kucsko-Stadlmayer, loc.cit., pp. 61-66.

301 Milan Remac, “Standards of ombudsman assessment: A new normative concept?, pp. 69-70.
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redress and control. Indeed, Heede has devised a more detailed classification
of ombudsmen in which she identifies five theoretical ombudsman models: i)
the extra-judicial ombudsman; ii) the discount alternative ombudsman; iii) the
quango ombudsman; iv) the citizens’ ombudsman; and, v) the parliamentary
ombudsman.’92 There is no a sharp division between control and redress
ombudsmen, only that some ombudsmen are more oriented towards control,
and others are more redress providers. They are also assigned secondary tasks,
and in that regard they combine elements of both functions. Every system that
creates an ombudsman has to decide which assessment orientation (control
or redress) should be predominant, and accordingly, what powers will be
assigned.

3.5.2. OMBUDSMAN MODELS

Based on Heede’s control and redress approach, this study attempts to (re)classify
the ombudsman institution into three general types in order to facilitate the
assessment of its role in promoting good governance through its contribution to
developing legal standards. Thus, the three models proposed are as follows: the
parliamentary ombudsman model; the quasi-judicial ombudsman model; and
the mixed or dual ombudsman model. In common with other classifications, it is
important to note that these are theoretical constructions, which in practice are
unlikely to be found in their pure states.

3.5.2.1. The parliamentary ombudsman model

The purpose of the parliamentary ombudsman model is to assist parliament. It
has a restricted functional autonomy and forms part of parliamentary control.
The ombudsman starts an inquiry only at the request of parliament, which
precludes both own-initiative inquiries and direct access for citizens. It does
not have a redress purpose, and nor does it represent an autonomous source
of legitimacy. It is control oriented. The parliamentary ombudsman has the
obligation to start an inquiry when is required to do so. It does not have the
discretion to decide whether an inquiry is justified. The ombudsman’s mandate
is restricted to the supervision of the executive and is focused on general
measures. However, it may also include administrative decisions that cannot
be challenged in court and for which derogation of the law is the only possible
solution.?03

302 For a detailed description of these models see: Katja Heede, op.cit., pp. 100-112.
303 The consideration of deviation from the standard practice for the benefit of a particular
individual is called équité (equity).

Intersentia 81



Part I. Introduction

The parliamentary ombudsman mainly conducts non-legality review following
the criteria of good administration. It seeks to supervise the functioning of the
administration, allowing it to hold the executive to account for its behaviour
with respect to the citizens. Under this model, the ombudsman does not need
explicit investigate powers as far as being part of the parliament; the parliaments’
prerogatives are enough to allow it to perform its investigative functions. In
assessing the administration, compliance with law can be also taken into
consideration.

The parliamentary ombudsman only has the power to present specific reports to
the parliament, mainly oriented to achieving good administration. It is worth
mentioning that all European ombudsmen relate to parliament in one way or
another. This model is linked to the classical Scandinavian ombudsman from
which all modern institutions have evolved. The UK Parliamentary Ombudsman
is one example of this model.

3.5.2.2. The quasi-judicial ombudsman model

The quasi-judicial ombudsman model is redress oriented. The complainant
has to be individually and directly concerned by the activity which is the
subject of the complaint. It is intended to provide relief to citizens affected by
administrative actions, with the aim that public officials fulfil with their duties.
In doing so, the quasi-judicial ombudsman can seek that non-legally enforceable
rules are fulfilled by the administrative authorities. Thus, as part of its role it
can create and enforce non-legally binding principles of good administrative
conduct to correct instances of maladministration. As such, it performs a
soft-law review by operating in areas outside the competence of the judiciary.
However, when addressing complaints lodged by citizens, it can also evaluate
the way in which public authorities interpret and apply legal norms in individual
cases.

In this sense, it might be said that the quasi-judicial ombudsman performs
a legality review similar to the courts. In the case that the ombudsman is also
entrusted with the supervision of administrative decisions, it can be said that it
contributes to the judiciary by acting as a pre-administrative court®’4, making
recommendations which are not legally binding but with the ability to persuade
the authority to change its decision. Generally speaking, only those citizens
who are directed affected by an administrative activity has the right to lodge
a complaint with the ombudsman. Although created exclusively to conduct a
non-legality review, the Dutch Ombudsman can be excited as an example of the
quasi-judicial ombudsman model.

304 Katja Heede, op.cit., p. 105.
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3.5.2.3. 'The mixed or dual ombudsman model

The mixed or dual ombudsman model is created to address general distrust
of the state on the part of the citizens, thereby enhancing the legitimacy of
government. Consequently, the mixed ombudsman is control oriented. It is
deeply connected to the concepts of democracy, citizenship, and the protection of
fundamental rights. Indeed, the protection of the fundamental rights of citizens
is the ombudsman’s chief task and its main standard of control. In this regard,
the citizen’s ombudsman mainly performs a legality review. Under this model,
citizens can complain about any matter they consider relevant. No direct interest
is required. The institution is also able to launch own-initiative investigations.

As a mechanism of control, the mandate of the mixed ombudsman may include
monitoring the (administrative) activities of traditional supervisory authorities
(the judiciary and the parliament). In a functional sense, its mandate will focus on
general acts, although it may also include individual acts. An investigation may
result in the prosecution of a civil servant, a specific recommendation oriented
to rectifying the misconduct of a public official, or a general recommendation
for the modification or adoption of certain policy or legislation. The availability
of enforcing powers will depend on the type of recommendation. In the case of
recommendations for prevention, political support should be available through
the parliament. For the breach of fundamental rights and legal principles,
judicial review should be possible. Both the Spanish and Peruvian ombudsmen
(like most ombudsmen in Latin America) have been set up based on this model.

Table 1. Models of Ombudsman

Parliamentary Quasi-Judicial Mixed or Dual

Ombudsman Ombudsman Ombudsman
As'sessm.ent Control Redress Control
orientation

iti irectl

Inquiries only at the Citizens directly Citizens and own
Access . affected and own o

request of parliament o initiative

initiative

Good administration Good administration | Human rights
Assessment
standard (Legal and non-legal (Legal and non-legal | (Legal and non-legal

standards) standards) standards)
Object of . Public All public authorities /

.. Executive L. . i
supervision administration entities
Mandate Administrative
. Policy decisions Individual decisions | (individual and general)
(functional . ..
sense) (Individual and general) | and factual acts decisions and factual
acts
Enforcing Political backup COljllit ruling / Cogstltutm.n?I court
powers Political backup ruling / Political backup
Intersentia 83



Part I. Introduction

3.6. THE OMBUDSMAN AS A DEVELOPER OF
LEGAL NORMS

As already noted, the ombudsman institution has been attributed with a
normative function. According to the literature, it has an indirect task in
the development of legal norms.3%> Some authors have defined this as the
ombudsman’s creative “legal source-function”.3% As pointed out by Addink,
the ombudsman as a fourth-power institution develops and applies legal norms.
These norms are an important feature of administrative functioning regarding
protection of citizens as well as supervision of administrative behaviour.30”
They are intended to steer government action in order to reach better outcomes.
The institution’s contribution to the production of legal norms hinges on the
authoritative character of the ombudsman’s opinion. Thus, even though the
opinion of the ombudsman is not binding, it does not go unnoticed by public
authorities. Another factor that makes it possible to ascribe a normative
function to the ombudsman is its independent position in relation to the trias
politica (executive, judiciary, and legislature), which is usually constitutional
guaranteed.308

The main bases of the norm-developing activity of the ombudsman institution
can be considered to be threefold. The first basis is the power to issue
recommendations. The second and the third bases concern substantive review,
based either on hard-law review through the interpretation of the law, or in the
performance of soft-law review.

3.6.1. RECOMMENDATIONS AS A NORMATIVE SOURCE

As stated above, a recommendation is addressed to changes to either practice or
the law. Recommendations are usually aimed at getting law provisions clarified,
practices codified, or procedures amended to ensure better observance of
fundamental principles and rights. Thus, the power to recommend is understood
not simply as compensating for the lack of mandatory powers (i.e. binding
decisions or direct enforcement), but constitutes a real tool for reform. The
power to recommend general changes is therefore an important aspect of the
ombudsman’s normative task.3%?

305
306

See Section 1.1.1.

P. Bonnor, loc.cit., p. 238.

307 G.H. Addink, “Good governance: A norm for the administration or a citizen’s right?”, p. 6.
308 N. Niessen, loc.cit., p. 296.

309 P. Bonnor, loc.cit., pp. 246-247.
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3.6.2. THE HARD-LAW REVIEW

Aswith any other law-operator, the ombudsman has a function in the interpretation
of legal norms. When the ombudsman interprets and applies legally binding norms
as the standard for assessing the government’s action, it is conducting a hard-law
review. The term “legally binding norms” refers either to constitutional provisions,
legislation, regulations and general principles of law (written and unwritten),
including human rights principles and norms.3!? Thus, through a hard law review
the ombudsman protects the legality of the administration regarding the exercise
of both regulated and discretionary powers.>!! Consequently, to the extent that the
institution protects the principle of legality, the criteria established by the judiciary
in its case law will usually be followed by the ombudsman.

In the application of general principles of law, the ombudsman contributes to
the development and clarification of the scope and nature of such principles. It
also plays a role in the codification of unwritten principles. In some cases, the
ombudsman also has the power to address constitutional issues. This involves
the power to contest laws and regulation with legal force before constitutional
tribunals in terms of their compliance with the constitution.

Usually, those ombudsman institutions assigned with the power to protect
human rights apply constitutional and legal parameters as assessment standards.
They are also often allowed to contest the law before constitutional tribunals and
appeal regarding breaches of human rights by governmental authorities. The
ombudsman may also participate in such procesos constitucionales by submitting
its specialised opinion to the courts as amicus curiae. The ombudsman’s reports
on specific matters may also be considered of relevance by the courts and the
legislator as direct legal-norm developers. Through its role as law-interpreter, the
ombudsman influences the rationale of legal rules and principles and seeks to give
these legal norms a wide scope and to enable their correct application. In any case,
it can be considered as a doctrinaire source for the development of public law.

3.6.3. THE SOFT-LAW REVIEW

The ombudsman also contributes to developing not only the legal content of
general principles already recognised by the courts, but also new standards for

310 The application of policy-rules (voluntary) approved by supervised public bodies and agencies
as part of the legality review of the ombudsman could also be considered.

As regards the supervision of discretionary powers, the ombudsman does not seek to substitute
the administration’s decisions on its own but to ensure that such decisions have been reached
in accordance with a sound decision-making process in which all relevant factors have been
taken into consideration and/or without conflicting with a law or other regulations.

311
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the assessment of the administration as part of its (preventative) task of creating
models of good administrative behaviour.3!>? When the ombudsman assesses the
conduct of public authorities against non-legally binding norms, the institution
is conducting soft-law review.

The soft-law review is a characteristic of almost all European ombudsman
systems, although the nature and use of this kind of review often differs.3!3 It
has also been described as a non-legality review, efficiency review, or policy
review.>'* The soft law review has a potential rulemaking quality insofar as
it may lead to the creation of soft law norms. These soft law norms are applied
in a similar way to legal rules or principles but without being recognised as
judicially enforceable rules. However, in some cases, they give rise to the creation
of judicially enforceable rules.’!> This soft law review might also be termed a
correctness review, complementing (or even broadening) the hard law or legality
review.

From a comparative perspective, soft law norms or “rules of good administrative
conduct” have been developed particularly by those ombudsman institutions
that apply good administration - or its counterpart, maladministration - as
their assessment standard. In such cases, these rules of conduct are part of the
standard of good administration together with legal rules and general principles
of law.?1¢ Frequently, non-binding principles have been developed and codified
by the ombudsman as guidelines for good administrative conduct.3!” In this
context, an example is the European Code of Good Administrative Behaviour
prepared by the European Ombudsman. Other examples are the Principles of
Good Administration of the UK Parliamentary Ombudsman; and the Guidelines
on Proper Conduct (Behoorlijkheidswijzer) of the Dutch Ombudsman.

The European Ombudsman’s code of good administrative behaviour contains
a set of rules of good administrative conduct such as the duty of courtesy, the
duty of acknowledgment of receipt, acknowledgement of the competent official,
the duty to transfer to the competent service of the institution, and the duty
to keep adequate records.?'® On the other hand, in the Principles of Good

312 R. Widdershoven & M. Remac, “General principles of law in administrative law under

European influence”, in European Review of Private Law, Volume 20, Issue 2, 2012, p. 405.

313 P. Bonnor, loc.cit., p. 247.

314 Katja Heede, op.cit., p. 90.

P. Bonnor, loc.cit., p. 247.

316 R. Widdershoven & M. Remac, loc.cit., p. 405.

317 1bid.

318 The European Ombudsman’s Code of Good Administrative Behavior also contains a set of
general principles of European administrative law and some procedural and substantive
rights, some of them corresponding to the rights enshrined in Article 41 of the EU Charter of
Fundamental Rights. On this, see Section 6.1.3.
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Administration of the UK Parliamentary Ombudsman it is possible to find
principles such as that of being customer-focused or of seeking continuous
improvement. Meanwhile, the Behoorlijkheidswijzer of the Dutch Ombudsman
lists principles such as leniency®!, de-escalation???, and courtesy.*2!

In other cases, rules of good administrative conduct might be disseminated
(even implicitly) through different guidelines of conduct that orientate the
performance of staff members in the assessment of individual cases. This the
case of the Peruvian Defensoria, whose guidelines of conduct (the so-called
guias de acutaciones defensoriales) are largely internal and guide how to solve
complaints or how to conduct ex officio interventions in the framework of
national supervision campaigns. As such, they do not function as codes of
behaviour for governmental institutions and their agencies.

In any case, rules of good administrative conduct, as applied by the
ombudsman, imply a higher standard of behaviour for the administration,
insofar as administrative institutions should act in the way that citizens may
reasonably expect them to.322 They are aimed at ensuring the proper functioning
of administrative services in terms of efficiency and quality.3?* Thus, soft-law
review based on rules of good administrative conduct contributes to enhancing
administrative legitimacy.

Even though rules of good administrative conduct do not have binding legal
effect, they cannot be considered as purely ethical norms given that they derive
from legal principles that create actual duties for the administration. They
define behaviours based on legally binding principles. In this regard, Langbroek
has stated that the rules of good administrative conduct developed by the
ombudsman overlap with fundamental rights and general (administrative)

319 The principle of leniency implies that authorities should be prepared to admit their mistakes

and to offer appropriate apologies. They should not deny reasonable claims for compensation

and should not burden citizens with unnecessary procedures for proof. According to Ten

Berge and Langbroek, leniency (coulance) refers to “the moral need (not a legal obligation)

of a public body to reach out to a complainant and offer some compensation in money or

goods for things having gone wrong where no one can be held responsible explicitly”. In

G. Ten Berge & P.M. Langbroek, “Superplus value of the Ombudsman”, in H. Gammeltoft-

Hansen & J. Olsen (eds), The Danish Ombudsman 2005, Part III, Kopenhagen: Folketingets

Ombudsman, 2005, pp. 113-140.

The principle of de-escalation implies that administrative authorities should, in their contact

with individual citizens, seek to prevent or limit further escalation of the situation.

For a comparative analysis of the development of principles of good governance, including

rules of good administrative conduct by the Dutch Ombudsman and the UK Ombudsman,

see Chapter 7 & Chapter 8.

322 M.E. de Leeuw, loc.cit., p. 362.

323 J. Mendes, Good administration in EU law and the European Code of Good Administrative
Behaviour, European University Institute, EUI Working Papers, Law 2009/09, 2009, pp. 4-5.

320

321
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principles of law.324 This overlap can be explained by the fact that these different
norms derive from the same constitutional principles.3?> Moreover, as will be
explained in coming chapters, bindingness is not a core feature of law but a
consequence of the coercive character of the modern state.?2¢ Thus, rules of good
administrative conduct developed by the ombudsman might be considered as
(soft) law. As pointed out by Linda Senden, soft law is considered law not because
it is binding in character (it is not), but due to its indirect legal effect.3?”

Soft-law review can coexist with hard-law review, even within the same
decision.??8 Soft-law review through rules of good administrative conduct can be
applied for the improvement of good administrative practices and procedures;
and for a better application of existing legal rules. It can also be seen as the basis
for review through which fundamental principles of law can be developed. As
such, the soft law-review can be considered as a gap-filling function, especially in
countries that do not have a tradition of an administrative court system.3?’

3.6.4. THE OMBUDSMAN STANDARDS OF ASSESSMENT AS
SOFT LAW NORMS

Although the normative task of the ombudsman has been analysed in relation
to the performance of the hard-law review and soft-law review, the legal
nature of the ombudsman’s decisions, recommendations, and, especially,
standards of assessment is still not always self-evident, even for staff members
of the institution. This situation is (mainly) a consequence of the non-binding
character of these ombudsman instruments.

As mentioned above, bindingness does not define the character of the law. A legal
norm can be non-enforceable by coercive means even though it may have legal
effect. The concept of legal effect can be characterised as an umbrella concept.
It covers not only legally binding force stricto sensu, but also other possible legal
effects of soft law. Thus, legal effect may come about not only through a legal
instrument or act itself (legally binding force), but also by way of the operation of
other legal mechanisms, particularly general principles of law and interpretation

324 Philip M. Langbroek & Peter Rijpkema, Ombudsprudentie. Over de behoorlijkheidsnormen en
zijn toepassing, Den Haag: Boom Jurisdiche Uitgevers, 2004, p. 20.

325 M.E. de Leeuw, loc.cit., p. 361.

326 See Section 5.1.1.

327 Linda Senden, op.cit., p. 104, supra note 155.

328 M.E. de Leeuw, An empirical study into the norms of good administration as operated by the
European ombudsman in the field of tenders, European University Institute, EUT Working
Papers 2009/20, 2009, p. 4.

329 'This is the case, for instance, of Denmark. See, P. Bonnor, loc.cit., p. 249.
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(indirect legal effects).33° For instance, an ombudsman’s recommendation, which
lacks legally binding force, may gain indirect legal effect in a particular case
through the operation of legal principles enshrined in the recommendation. This
concept of legal effect is to be distinguished from a merely de facto effect.

Along the same lines, the recommendations of the ombudsman cannot create
rights to be relied upon before a national court, but at the same time it does not
necessarily follow that they cannot be regarded as “having no legal effect”. Thus,
it is established that the recommendations could gain legal effect if the national
court takes them into account in its interpretation of national law.>3! As pointed
out by Senden, legal effect does not result directly from the nature of the act itself
(for instance, its legally binding force) but indirectly from the operation of other
legal methods and principles. Therefore, an indirect legal effect can occur as a
result of interpretation, but also as a result of general principles of law, in their
application as standards of assessment by the ombudsman.

Following Senden’s line of thinking, the question of legal-effect of soft-law
instruments does not relate per se to whether the rights and obligations laid
down in them actually exist, but rather to whether these can be made effective in
some way. This is the case if there is a legal obligation to give effect to or comply
with the rights and obligations contained in the soft-law instrument. As noted,
this legal obligation may result not only from the legally binding force of an
act, but also in a more indirect way from the operation of other legal methods
and principles.3*? This is the case not only for ombudsmen that perform a hard-
law review based on legal parameters, but also for those that develop their own
normative standards. As pointed out above, the rules of good administrative
conduct created by the ombudsman as standards of assessment define obligations
based on legal binding principles. The legal effect of such obligations through the
operation of rules of good administrative conduct is evident. As pointed out by
Escobar Roca, it is precisely the ombudsman institution that has the ability to
contribute to make soft-law legally effective333, and even to become it in hard-law.

Based on her definition of soft law, Linda Senden has developed a functional
classification of soft-law instruments. In order to demonstrate the soft-law legal
nature of the ombudsman’s instruments, this study attempts to fit them into
Senden’s categories. According to the author, three different soft law instruments

330 Linda Senden, op.cit., p. 263.

31 Ibid,, p. 267.

332 Tbid., p. 268.

333 Guillermo Escobar Roca, “Del derecho débil a la fuerza de los derechos”, in Guillermo
Escobar Roca, El Ombudsman en el Sistema Internacional de los Derechos Humanos:
Contribuciones al debate, Madrid: Dykinson, 2008, p. 26.
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can be discerned: preparatory and informative instruments, interpretative and
decisional instruments, and steering instruments.

Preparatory and informative instruments are adopted with a view to the
preparation of further legislation and policy or providing information on a
particular situation. The ombudsman’s special reports and annual reports,
for example, would fall within this category. Meanwhile, interpretative and
decisional instruments aim at providing guidance on the interpretation and
application of existing standards. More specifically, decisional instruments
indicate the way in which an institution will apply the norms in individual
cases, but also when it is assessing the exercise of discretionary powers. As such,
they constitute the rules on the basis of which an institution will decide in a
particular case. This would be the case of ombudsman codes, guidelines, and
in general its normative standards of assessment. Finally, steering instruments
aim at establishing or giving further effect to objectives and policy or related
policy areas, but often also with a view to establishing closer cooperation or
even harmonisation between other institutions in a non-binding way. As such,
it would be possible to consider as steering instruments the ombudsman’s
recommendations.33

As has been demonstrated, the instruments developed by the ombudsman
for the performance of its functions are of a soft-law nature. The standards of
assessment, as soft-law norms, derive this character from the (indirect) legal
effect of the obligations enshrined by them, either as a result of the application of
legal parameters or of rules of administrative conduct.

3.7. FINDINGS

This chapter has described the ombudsman as a good governance institution.
The hybridisation of the institution has led to the contemporary ombudsman
with its mixture of functions, standards of control, and assessment orientation,
whereby no rigid or one-way classification is possible based on the standard
of control. The institution has a unique character in modern constitutional
states. The combination of the standard of assessment in terms of redress and
control has implications for the normative function of the ombudsman and its
contribution to good governance, but also for the rule of law, democracy, and
human rights.

Because of the ombudsman’s role in public (horizontal and vertical)
accountability as well as in the protection of human rights, the ombudsman

334 Linda Senden, op.cit., pp. 108-110.
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plays an important function in the application of principles of good governance
for improving the quality of the government, including the prevention of
corruption. In this way, the functions conferred on the institution are significant
from a rule of law perspective.?3> The ombudsman legitimises its constitutional
position as a fourth power institution by overseeing public authorities’ adherence
to good administration and human rights standards, and thus contributing to
integrity.

In supervising the conduct of government, the ombudsman is dedicated to
aspects of lawfulness, effectiveness, properness, transparency, accountability
and other aspects related to good governance. Hence, the ombudsman function
serves to promote good administration. As regards the role of the ombudsman
in relation to the promotion of good governance, it is important to mention that
the European Charter of Fundamental Rights has recognised, alongside the
right to good administration, (Article 41), the right of citizens to complain to the
(European) ombudsman (Article 43). This recognition allows us to conclude that
the ombudsman institution is in itself a factor of good governance from a citizen
protection approach, which is in compliance with a broader concept of good
administration, from which derived the obligation for public administration to
proactively seek ways to improve quality of service, linked to the accountability
function of the ombudsman.33¢

Therefore, the ombudsman helps to build good governance by working to
improve the principles of good governance. By making recommendations to
public officials in relation to instances of misconduct or maladministration,
the ombudsman contributes directly to improving the quality of government.
Likewise, by controlling the behaviour of public officials by improving due care
procedures and proper conduct, the ombudsman contributes to preventing
corruption and improving the effectiveness of the public administration.

The ombudsman provides in its recommendations an opportunity for debate
and deliberation and reasoned conclusion about the quality of the democratic
performance of the public powers. In so doing, the ombudsman promotes
the principles of properness, transparency, participation, accountability, and
effectiveness in strengthening legitimacy and good governance. It is precisely the
hybrid nature and status of the ombudsman and the way in which it performs its
functions, underpinned by a philosophy of “deliberative administrative action”

335 Alex Brenninkmeijer & Emma van Gelder, loc.cit., p. 152; Diamandouros, loc.cit., p. 219. See

also J. McMillan, loc.cit., p. 7.
Diamandouros, loc.cit., p. 231. Alse see T. Fortsakis, “Principles governing good
administration”, in European Public Law Journal, Volume 11, Issue 2, 2005, pp. 208 - 209.
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that enables the institution to combine the instruments of parliamentary scrutiny
and judicial control in an original way, contributing to good governance.’

The promotion of good governance for improving the legal quality of the
administration is also reflected in its role in law-making. Although this role is
of an advisory nature, the outcomes of its reports and recommendations have
an effect on the law-making process conducted by the other public bodies.338
The law-making nature of the ombudsman’s functions is also reflected in the
development of legal and non-legally binding standards for determining good
administration.33° In both cases the normative standards of the ombudsman can
be considered as soft-law norms.

The ombudsman is an evolving institution that contributes to improving the
legal quality of the government. It promotes the development of a more flexible
and effective legal framework aimed at positively steering government action,
providing a new source of legitimacy resulting from the good functioning of
the administration and, consequently, strengthening the democratic system as
a whole.

Arguably, it can be sustained that depending on the specific model of
ombudsman, particular connotations derive from the practice of the institution
regarding the development of principles of good governance. Generally speaking,
the parliamentary ombudsman is closer to effectiveness and accountability,
while the quasi-judicial ombudsman is more concerned with properness and
effectiveness. On the other hand, the mixed ombudsman focuses on properness
and participation. In all cases, most of the developments are connected with the
steering dimension of the modern constitutional state. Hence, the role of the
ombudsman as a fourth power is to facilitate the realisation of good governance.40

337 D. Curtin, “Holding (quasi-) autonomous EU administrative actors to public account”, in

European Law Journal, Vol. 13, No 4, July 2007, p. 538.
338 G.H. Addink, “The ombudsman as the fourth power”, p. 276.
339 N. Niessen, loc.cit., pp. 316-320.
340 ], Spigelman, loc.cit., p. 5.
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This study analyses the role of the ombudsman institution in relation to the
(activities of the) administration. It aims to identify whether, and to what
extent, the ombudsman effectively applies good governance-based standards
to contribute to improving the legal quality of government. In this regard, the
focus is on the steering (controlling) function of the institution in relation to the
administration. Hence, it is possible to affirm that the ombudsman is regarded
not only as a mechanism to provide individual remedy, but also as a mechanism
of bureaucratic quality control.

Quality as a legal concept is connected with the notions of good governance
and good administration. It has a procedural dimension. The quality of
administrative activity is connected with the idea of good decisions adopted by
appropriate administrative procedures.. This implies that decision-making is
based on the law. However, legal quality goes beyond lawfulness (from a narrow
perspective), involving conformity with substantial law but also procedural
norms and norms of conduct. Therefore, the process of making decisions
and performing activities should be conducted based on the principles, rules
and standards derived from the constitutional principles that comprise the
characteristics of good governance. Accordingly, legal quality is achieved by the
observance of principles of good governance in administrative decision-making
as a means of ensuring good decisions.

The ombudsman, as a public accountability institution, plays an important
role in the application of the principles of good governance as a mechanism to
improve the functioning of the government. The ombudsman performs this
accountability function by assessing the administration against some normative
standards with a soft-law character. The application of these soft law norms
by the ombudsman, in the form of standards based on the principles of good
governances, can contribute to improving the quality of government and to
enhance legitimacy.

From a legal perspective, the concept of legitimacy is built around the notions
of democracy and rule of law. Administrative legitimacy is composed of two
main connected ideas: legitimacy as derived from a legal order produced by
those democratically elected; and the administration as subject to the principle
of (strict) legality. This is a formal or a static perspective of administrative
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legitimacy based on the Weberian model of administrative legitimacy. But on the
contrary, a substantial and dynamic perspective of administrative law legitimacy
can be found in the principles of good administration. Here the connection is
between legitimacy, democracy and a broader concept of legality, which is closer
to good governance. This dynamic perspective of legitimacy related to the way
in which decisions are made and functions performed. Therefore, a broader
concept of legitimacy includes legal quality.

The development and application of good governance-based standards by the
ombudsman reflects the indirect task of the institution in the development of
legal norms. This is the case when the ombudsman performs both hard-law
review based on interpretation of legal parameters and soft-law review based
on non-legally binding rules of good administrative conduct. These standards,
resulting from the exercise of the ombudsman’s normative functions as an
expression of the institution’s hybridisation process, can foster a more effective
legal framework to ensure the proper functioning of the entire state apparatus
and strengthen the legitimacy of the government.

The contemporary ombudsman is the result of the process of hybridisation
characterised by a combination of different ombudsman’s standards of control,
in addition to the combination of assessment standards within all existing
ombudsman models. The hybridisation of the standard of control, together
with the hybridisation of assessment standards, reflects that in most cases, the
existing models of ombudsman share (and protect) similar values. Therefore,
good administration and human rights as standards of control can be viewed
as two sides of the same coin. They both are needed to enhancing the legitimacy
of the government. Their application produces similar outcomes. In addition, it
is possible to argue that the hybridisation of the ombudsman is leading to an
emphasis on the control-oriented performance of functions (at least one that
beyond the functions of citizen redress and protection) insofar as there is a
major concern about the acceptability of government conduct on the part of the
citizens which stresses the importance of developing standards and rules for the
proper behaviour of the administration.

The ombudsman assesses the behaviour of the government against either legally
binding or non-legally binding standards. When the ombudsman applies legally
binding standards to this end, it is fundamentally interpreting law. In this way,
the institution contributes to the development of legal principles. In this case, it
can be said that the ombudsman applies similar criteria as the judiciary. On the
other hand, when non-legally binding standards are applied, the ombudsman
usually develops and codifies its own normative standards through which it can
conduct a kind of review oriented mainly to the protection of principles and
values, which are not judicially enforceable. These non-legally binding standards
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can also be the basis for the development of fundamental legal principles. The
standards of assessment developed by the ombudsman have a soft-law nature
derived from the (indirect) legal effect of the obligations they enshrine, as a result
of the application of either legal parameters or rules of administrative conduct.
They may become hard law (with direct legal effect) when they are adopted by
the judiciary, the legislature or even the administration in its regulations. In
this regard, the ombudsman contributes to developing the legal character of
principles of good governance.

The rule of law, democracy, and good governance are the three pillars of the
modern state. The development of each of these fundamental principles started
at different moments in history, all linked to the development of the state. The
next sections will analyse good governance as a legal concept with constitutional
foundations. As mentioned, good governance might be conceptualised as a
general constitutional principle concretised through five specific principles of
good governance: properness, transparency, participation, accountability, and
effectiveness. These principles will also be examined in the light of the steering
character of good governance.
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PART II

DEMOCRATIC RULE OF LAW
AND PRINCIPLES OF GOOD
GOVERNANCE

Part II analyses the meaning of good governance as a legal concept with
constitutional foundations. From this perspective, good governance is a
fundamental value linked to the rule of law and democracy but with its own core
substance and character. As a fundamental legal value or meta-concept, it might
be concretised as a general constitutional principle composed of other principles
that also have constitutional character. These are the so-called principles of
good governance: properness, transparency, participation, accountability and
effectiveness, all of which provide new elements to administrative law legitimacy.
These principles have been developed at the international, regional and
national levels. The analysis is focused on three of these principles: properness,
transparency and participation. They have been developed in closed connection
to the rule of law and democracy and therefore are considered key aspects of
good governance.3*!

341 See G.H. Addink, Good governance. Concept and context, pp. 99-140. See also Section 6.2.






CHAPTER 4

THE CONCEPT OF GOOD
GOVERNANCE FROM
A LEGAL PERSPECTIVE

This chapter analyses the meaning of good governance from a legal perspective.
The aim here is to develop good governance as a legal concept that is part of
the theoretical framework. Section 4.1 presents the origin of the term in the
framework of the international cooperation for development agenda. Section 4.2
shows how the notion of good governance has shifted from development studies
towards law and social sciences. Based on the continually evolving process of
the concept, it can be argued that from a legal perspective, good governance
relates to the process of formation of regulatory frameworks for steering public
actions. Section 4.3 defines the legal meaning of good governance based on three
levels of abstraction. The main purpose is to determine the application of the
term in the realm of law, first describing its essential features as a legal notion,
then analysing its normative dimension at the most abstract level as a legal value
or meta concept, and finally its effects and scope at a more concrete level as a
legal norm. Thus, from a legal point of view, good governance can be considered
a method for the analysis of regulatory frameworks, as a fundamental value
informing legal norms, and as a general principle connected with other
principles and rules. From this perspective, good governance is related to the
rule of law and democracy, but it has evolved as an independent principle of
constitutional law.

4.1. THE EMERGENCE OF GOOD GOVERNANCE
4.1.1. THE ORIGIN OF GOVERNANCE

The origin of the term “governance” has its roots in the international
development debate of the late 1980s.34? Since then, governance has been

342 See the pioneering World Bank publication on the “crisis on governance” in Sub-Saharan

Africa: World Bank, Sub-Saharan Africa: From Crisis to Sustainable Growth. A long-term
perspective study, Washington D.C.: World Bank, 1989.
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increasing in importance and is now a key concept not only in the development
agenda, but also in other academic disciplines and fields. In this regard, it
represents an interdisciplinary approach to good governance that connects the
social sciences, economics and law. According to Addink, good governance as it
has evolved has a dual dimension that comprises both a factual dimension and
an ideal one. The factual dimension is represented by how governance actually
is, and the ideal dimension by how governance ought to be. Addink points out
that the ideal or “ought to be” dimension is a matter of weighing up between
the development and the application of law.343 Hence, governance has brought
new perspectives in relating socio-economic outcomes to macro interventions,
as well as in the discussion of new forms of regulation and trends in legal theory.
However, the term has not yet been fully defined#, and academics have not
yet succeeded in formulating generally shared definitions of the concept. Thus,
the need to clarify what governance and good governance is remains, especially
in the realm of law, in which a coherent and comprehensive understanding of
governance requires an interdisciplinary approach.?4>

To understand the present importance of governance, one should be aware -
at least in broad terms - of how it reflects the shifts that have taken place in
thinking about development in recent decades. It was after the 1980s, once
economic structural reforms came to be regarded as essential for development,
that the limited success of liberal economic policies led to consideration of the
capacity of governments as an important factor for development. In these terms,
international organisations concluded that structural adjustment programmes
failed because of institutional weakness. The main idea was that economic
policy could not be separated from the political environment in which it takes
place.346

Thus, from the 1990s onwards, development theories incorporated into their
discourse the social and political dimensions of development, addressing
issues of equity, redistribution, social participation and institutional capacities
and focusing debate on the importance of creating a politically enabling

343 G.H. Addink, Good governance in EU member states, pp. 12-13.

344 For some definitions of governance and good governance see Section 4.1.2. For the concept
of governance and good governance, also see G.H. Addink, Good governance. Concept and
context, pp. 16ff; Joan Prats i Catald, De la burocracia al management, del management a la
gobernanza, Madrid: INAP, 2005, pp. 33-39.

For an interdisciplinary approach to governance and good governance, see G.H. Addink,
“Governance and norms. An interdisciplinary approach of good governance”, in A.L.B.
Colombo Ciacchi, M.A. Heldeweg, B.M.]. van der Meulen, A.R. Neerhof (eds), Law ¢
Governance. Beyond the public-private law divide?, The Hague: Eleven International
Publishing, 2013, pp. 241-272.

Jan Wouters & Cedric Ryngaert, Good governance: Lessons from international organizations,
Working Paper 54, Institute for International Law, K.U. Leuven, May, 2004, pp. 6-7.

345

346
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environment for development. Therefore, as Otto, Stoter and Arnscheidt have
pointed out, the development agenda became not only a question of promoting
economic growth but also one of “getting politics right”. Thus, development
came to imply the improvement in human conditions, in terms of both the
fulfilment of the population’s basic needs as well as improvements in the
“polity” of any given state, one of the objectives of the latter being to ensure
good governance.3*

Consequently, governance came onto the development agenda along with the
need for international development agencies to promote institutional reforms
to enhance economic growth without interfering in the exercise of political
power by governments. Thus, the usage of governance has been pioneered
and dominated by international organisations and aid agencies. According
to Hyden, this situation has led to the concept of governance being translated
into practice in a way that reflects the programme-oriented nature of each
institution, resulting in the current unsatisfactory state of thinking about
governance.348

4.1.2. GOOD GOVERNANCE AS AN OPERATIONAL
CONCEPT FOR INTERNATIONAL ORGANISATIONS

In this context, institutions such as the World Bank, the United Nations
Development Program (UNDP), and the International Monetary Fund
(IMF) have been taken a leading role in conceptualising governance and good
governance.’* Thus, for example, the World Bank has defined governance
as “the manner in which power is exercised in the management of a country’s
economic and social resources for development”.30 Hence, good governance
is optimised by predictable, open and enlightened policymaking. Good
governance “fosters strong (...) states capable of sustained economic and social
development and institutional growth”.3! Having defined governance as an
operational framework, the World Bank goes on to identify three aspects of
governance: i) the form of political regimen; ii) the processes by which authority

347 JM. Otto, W.S.R. Stoter & J. Arnscheidt, “Using legislative theory to improve law
and development projects”, in J. Arnscheidt, B. van Rooij & J.M. Otto, Lawmaking for
development, Leiden: Leiden University Press, 2008, p. 54.

348 G. Hyden et al, op.cit., p. 15.

349 Other institutions that have developed definitions of (good) governance are the UNCHR, The
Organization for Economic Cooperation and Development (OECD), the European Council,
among others.

350 World Bank, Good Governance: The World Bank Experience, p. 66, supra note 73.

351 Idem.
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is exercised in the management of a country’s economic and social resources;
and, iii) the capacity of government to formulate and implement policies and
discharge functions.?>? In line with its Articles of Agreement, the World Bank
has limited itself to just the second and third aspects of governance.*>* From
the organisation’s perspective, good governance has been promoted as a major
variable in economic development.3>

On the other hand, the UNDP defines governance as “the exercise of political,
economic and administrative authority to manage a nation’s affairs at all levels.
It is the complex mechanisms, processes, relationships, and institutions through
which citizens and groups articulate their interests, exercise their legal rights
and obligations, and mediate their differences.”*> Along these lines, governance
“embraces all the methods - good and bad - that societies use to distribute
power and manage public resources and problems.” Therefore, good governance
is “a subset of governance wherein public resources and problems are managed
effectively, efficiently and in response to the critical needs of society. Effective
democratic forms of governance rely on public participation, accountability and

transparency.”3%°

According to the UNDP, the challenge facing all societies is to create a system
of governance that promotes, supports, and sustains human development. As
such, three different dimensions of governance can be identified: i) economic;
ii) political; and iii) administrative.?®” Economic governance includes
decision-making processes that affect a country’s economic activities and
its relationships with other economies; political governance is the process of
decision-making involved in formulating public policy; and administrative
governance is the system of public policy implementation carried out through
an efficient, independent, accountable and open public sector.?>® These four

352 World Bank, Governance and Development, Washington D.C.: World Bank, 1992, pp. 1-6.

353 On this point, it is important to keep in mind that, for example, the World Bank’s Articles

of Agreement do not provide a definition of development and also prohibit the Bank from

interfering in the political affairs of the recipient country. Thus, Shihata’s “Governance

Doctrine” is considered the legal basis enabling the World Bank to expand its activities in

accordance with its mandate. The promotion of good governance and the development of

the concept has became a convenient way to justify the Bank’s commitment to new fields.

See: M. Yamada, Evolution in the concept of development: How has the World Bank ‘s legal

assistance extended its reach, Institute of Developing Economies (IDE), IDE Discussion Paper

133, March 2008.

Francis Botchway, loc.cit., p. 163.

355 United Nations Development Program, Governance for sustainable human development, New
York: UNDP, January 1997, p. 9.

356 Ibid.

37 Ibid.

358 For this study, it is more appropriate to refer to political governance in relation to the political
regimen and the organisation of the state apparatus from a constitutional law perspective. In

354

102 Intersentia



Chapter 4. The Concept of Good Governance from a Legal Perspective

dimensions interact with and affect one other, defining the processes and
structures that guide political and socioeconomic relationships.>®® Hence,
the definition provided by UNDP focuses on three main actors: the state,
civil society and the private sector. It is said that the essence of governance
is to foster interaction among these three actors so as to promote social
development.360

From the IMF’s perspective, its involvement in governance should be limited to
the economic aspects, including the avoidance of corrupt practices, to the extent
that paying greater attention to governance could promote macroeconomic
stability and sustainable growth in its member countries.>®! Hence, the IMF
has stressed the importance of “promoting good governance in all its aspects,
including ensuring the rule of law, improving the efficiency and accountability
of the public sector and tackling corruption as essential elements of a framework
within which economies can prosper”3¢? Thus, from the IMF’s rendering,
the connection between good governance, rule of law, and the fight against
corruption can be observed. As an example of this, the IMF has encouraged
greater transparency and accountability in the management of public funds to

reduce poverty.3%3

As the literature points out, the definitions of governance provided by
international organisations are characterised for being programme-oriented.
Thus, it is possible to concur with Hyden by saying that the use of governance
by international development agencies is characterised as being open-ended
in its scope of coverage, making no real distinction between this concept and
others such as policy-making and policy implementation. Thus, the concept of
governance was developed in the first instance as a tool for programme design,
and to that extent it was a descriptive and operational definition rather than a
substantial and analytical one that emerged.3¢*

addition, in relation to the definition of administrative governance, we have to consider that
the administration not only implements policy but also formulates it.

359 United Nations Development Program, op.cit., p. 10.

360 G. Shabir Cheema, “Linking governments and citizens through democratic governance”,
in Dennis A. Rondinelli, Public administration and democratic governance: Governments
serving citizens, New York: United Nations, 2007, p. 31.

361 International Monetary Fund, Good governance. The IMF’s Role, IMF: Washington D.C.,

1997, with attached The Role of the IMF in Governance Issues: Guidance Note, approved by the

IMF Board of Governors on 25 July 1997, p. 3.

International Monetary Fund, Declaration on Partnership For Sustainable Global Growth,

adopted by the IMF’s Interim Committee on 29 September 1996.

363 See George T. Abed & Sanjeev Gupta, Governance, Corruption & Economic Performance,

IMF, 2002.

Goran Hyden et al, op.cit., pp. 15-16.
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4.2. THE MEANING OF GOOD GOVERNANCE FROM
A LEGAL PERSPECTIVE

4.2.1. THE DIFFERENT MEANINGS OF GOVERNANCE

Many attempts have been made to define the concept of governance in recent
years. Rhodes, for instance, has identified at least six different definitions.3%
From a political sciences approach, there are three commonly accepted usages
of the term, which refer to: a new process of governing; a changed condition of
ordered rule, or the new method by which society is governed.3¢°

According to Rhodes, the new process of governing implies governing with
and through networks.3¢7 It is argued that governance is partly a consequence
of the public-sector reforms of the 1980s, which in turn gave a more active
role to private actors. Thus, governance is a result of the hollowing out of the
state, related not only to reforms for modernising administration but also to
the process of globalisation and the increasingly transnational dimension of
regulation and policymaking.368

Even though there is no widely agreed definition of governance, it is possible to
identify some common elements that are shaping its features: i) a more active
role for non-state actors, changing the boundaries between public and private; ii)
continuing interactions between a plurality of governmental and private actors
for decision-making and public policy; and iii) flexible regulation for interaction.
Thus, there would seem to be a degree of consensus that the term governance
refers to a process of setting new and flexible regulatory tools for public-private
interaction.

Most of the theoretical efforts for defining and understanding governance,
such as that one stated above, come from the political science approach. It is a
fact that the application of new and more flexible governance mechanisms of
regulation has increased in place of more traditional legal techniques, especially
at the European and international levels. However, the legal dimension of
(good) governance remains under-explored. For traditional law, used to detailed

365 Rhodes has identified six separate uses of the term governance: as the minimal state, as

corporate governance, as the new public management, as good governance, as a socio-

cybernetic system, and as self-organizing networks. See: R.A.W. Rhodes, “The new

governance: Governing without governance”, pp. 653-660.

R.A.W. Rhodes, “Understanding governance: Ten years on”, p. 1246.

R.A.W. Rhodes, “The new governance: Governing without governance”, pp. 652-653.

368 Ibid., pp. 661-633. Also see Grainne De Burca & Joanne Scott, “Narrowing the gap? Law and
new approaches to governance in the European Union. Introduction”, in Columbia Journal of
European Law, Vol. 13, No 3, Summer 2007, p. 513.
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regulation to command administrative action and control it by means of
coercion, determining the normative connotation of the steering perspective of
governance is not an easy task. From a social (sociological or political) science
approach, governance (and good governance) relates to how regulatory processes
are made; while from a legal approach, it relates to how regulatory processes
ought to be. As mentioned above, the former is connected to the factual
dimension of the concept and the latter to the ideal one, which in turn relates
to the development and application of legal norms and their legal effect. The
need for new regulatory frameworks to legitimise government action in response
to changes in public administration and modern society led legal doctrine to
explore and develop the legal dimension of governance.>%°

This section aims to provide inputs for the preparation of an analytical-
operational concept of governance from a legal perspective. But before doing so,
the concept of governance as proposed by Hyden will be described. By defining
governance in reference to “how the rules of the political game are managed”
this scholar adopts the so-called “steering approach to governance”. He also
offers insights into the relationships between politics and development.

It is important to note that in this study, the term steering is used in the sense
of conducting or guiding and not in the sense of controlling (understood as
commanding, restricting or limiting).3”® From this perspective, governance
can be understood as referring to regulatory frameworks for steering political
processes. Thus, governance is related with processes and rules, highlighting its
political dimension and its impact in the public sphere.

This approach is considered important because it provides a productive analytical
concept of governance. Therefore, it will serve as the starting point for developing
a legal theoretical framework of governance, as will be described in Section 4.3.

4.2.2. GOVERNANCE AS A STEERING MECHANISM OF
SOCIAL-POLITICAL PROCESSES

Although the concept of governance remains unclear, Hyden points out that its
application in different academic disciplines and fields suggest two separate lines
of understanding: one regarding the substantive content of governance, the other
regarding its character in practice. Hyden argues for the first line of thinking

369 For a detailed description of the legal dimension of governance, see Section 4.2.4.

370 It may be said that governance has a steering and controlling dimension, where the steering
element is more comprehensive than the controlling one. And although governance can apply
steering and controlling mechanisms, it stresses the steering dimension by focusing on new
and more flexible forms of regulation.
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on governance that there is a difference between, on the one hand, those who
consider governance as concerned with rules of conducting (or steering) public
affairs; and on the other, those who see it as controlling public affairs. The “rules
approach” tends to stress the institutional determinants of choice, while the
“controlling approach” concentrates on how choices get implemented.?”!

As far as the character of governance in practice is concerned, there is divergence
on whether governance is best seen as activity or process. Those who regard
governance as an activity tend to treat it as reflected in human intention and
action, and thus it is possible to observe the results of governance interventions.
On the other hand, others view governance as a process that guides how results
are achieved.’”?

Bearing in mind the different uses of the concept of governance, Hyden defines it
by focusing on the importance of rules and how political process operates, rather
than on results and performance. In this interpretation, although governance
is viewed as reflective of human intervention (activity), it is considered a process
that sets parameters for how public policy is developed and implemented.?”3
Consequently, governance becomes a “meta” activity at the “polity level” that
guides the process by which results are reached and, as such, influences outcomes
such as human rights protection and the quality of decision-making.3’* Hence,
Hyden has defined governance as “the process of formation and stewardship of the
formal and informal rules that regulate the public realm, the arena in which state as
well as economic and societal actors interact to make decisions”.3”> In so doing, he
provides an analytical definition of governance that stresses its political dimension.

Therefore, good governance refers to the quality of a regimen, dealing with the
constitutive side of how a political system operates rather than its distributive
or allocative aspects, which are more directly a function of policy.3”® From this

371 Goran Hyden et al, op.cit., p. 12.

372 Ibid.

373 Ibid., p. 16.

374 Politics refers to the exercise of authority or the science of governing. Policy refers to the set

of rules and principles that guide decisions or government intervention for solving public

problems. Following Hyden, it might be said that politics influences policy.

Goran Hyden et al, op.cit., p. 16.

376 Hyden defines the constitutive side of politics in terms of answering these questions: who sets
what rules, when and how?. This perspective differs from typical policy-derived concerns of
how resources are allocated. Although governance does not influence such outcomes directly,
it does so indirectly by changing the rules for how policies are made. Thus, even though
the constitutive and distributive side of politics can be distinguished from each other, they
remain related. Hyden illustrated his approach through the analogy: “governance is to policy
and administration what a house is to its occupants”. Goran Hyden et al, op.cit., p. 17. As
noted, this is the factual dimension of governance. For the legal approach to governance, see
Section 4.3.
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perspective, good governance is constituted by a series of basic fundamental
principles that regulate and steer the political process in order to ensure
development, which in turn should include a broad range of freedoms or rights
understood as basic capabilities. In this regard, according to Hyden good

governance should be considered a public good that citizens should be entitled
t0.377

Likewise, by focusing on the political dimension of governance, Hyden’s
concept is also linked to the process by which public institutions conduct
public affairs and manage public resources, where the government is one of the
main governance actors. To that extent, governance relates to the regulatory
framework through which powers are exercised for the achievement of public
goals. In the case of formal rules, it is important to note the importance of
constitutional and other legal norms in providing the context in which the
political system functions and public polices and administration are carried out.
In fact, rules are set and applied at different levels. Therefore, Hyden recognize
that, as a regulatory tool, governance can also be considered in terms of
establishing and applying constitutional principles.3”8 Hence, there is no doubt
from this perspective that law has a place in the process of steering the political
regimen and the performance of the state apparatus.

4.2.3. THE RELATIONSHIP BETWEEN THE STEERING
APPROACH OF GOVERNANCE AND LAW

Despite of the vagueness of the concept of governance from a legal perspective
and the lack of limitation of its scope, the legal literature tends to use the
term to refer to a wide range of processes and practices that have a regulatory
dimension but do not operate primarily through the conventional mechanisms
of command-and-control type legal institutions.?”°

Hence, the literature shows that governance from a legal perspective embraces
(and has been stimulated by) the mainstream meaning of governance given by
the social sciences, in which it is defined as referring to regulatory structures
for steering processes. Understood as such, governance is about the “how” of
governing and administering.38" In these terms and regarding the performance

377 Goran Hyden et al, op.cit., p. 24.

378 Ibid., p. 17. For the general principle of good governance and the principles of good
governance as constitutional principles, see Chapter 6.

Grainne De Buarca & Joanne Scott, “Introduction: New governance, law and
constitutionalism”, in Grainne De Burca & Joanne Scott, Law and New Governance in the UE
and the US, Portland: Hart Publishing, 2006, p. 2.

Wolfgang Hoffmann-Riem, loc.cit., p. 216, supra note 149.
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of public functions, the legal dimension of governance refers to the process of
developing the regulatory frameworks through which the government fulfils its
tasks - in other words, those which determine how the government exercises its
powers.38! Thus, the legal dimension of governance emphasises new regulatory
mechanisms for steering decision-making process and policy implementation.
So the debate is focused on the extent to which governance mechanisms
(understood as new regulatory tools) are affecting our understanding of law, as
well as the role of traditional legal institutions and legal doctrine.3%?

In an attempt to explain the shifts from traditional legal regulatory tools towards
new (governance) regulatory techniques, van den Broek describes the different
rationales that underlie this phenomenon. Based on Karkkainen’s theory,
she presents three rationales: i) The Teuberian rationale; ii) The instrumental
rationales; and iii) the philosophical pragmatic rationale. To these she adds a
fourth: the administrative law rationale.3®3 The author notes that these rationales
mark a shift away from the traditional legal institutions approach. In relation to
Teuberian’s rationale, she notes his proposal that in the presence of a crisis of
substantive regulatory law, the solution is to adopt “reflexive legal strategies” that
influence the internal dynamics of the affected subsystems by the use of dynamic
self-regulation within the regulated spheres. Hence, the crisis of regulatory law
emerges from the mismatches that arise when law attempts to exercise control
over similarly self-referential social subsystems. The reflexive legal strategies aim
to correct and redefine the existing self-regulatory mechanisms in law.384

On the other hand, the institutional rationale points to the empirical observation
that traditional legal regulation is not working properly, a situation that can be
overcome by using new governance techniques. According to this rationale,
changes in society demonstrate the limits of traditional regulatory approaches
and call for new type of policy-making.38

In turn, the philosophical pragmatic rationale emphasizes the inherent
constraints in formulating comprehensive solutions for complex social issues.
This rationale prefers a regulatory architecture that embraces the provisionality,

381 Alberto Castro, “Legalidad, buenas practicas administrativas y eficacia en el sector publico”,

p. 246, supra note 49.
382 Grainne De Burca & Joanne Scott, “Narrowing the gap: Law and new approaches to
governance in the European Union”, p. 513.
M. van de Broek, New Governance. The exchange of information in the Dutch Financial
Expertise Centre from good governance perspective, Utrecht: Utrecht University, 2010, p. 18.
For a more detailed explanation see B.C. Karkkainen, “New governance in legal thought and
in the world: Some splitting as antidote to overzealous lumping”, in Minnesota Law Review 89
(2), 2004, pp. 471-497.
M. van de Broek, op.cit., p. 19.
385 Ibid.
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revisability and experimental character of all policy determinations.?%¢ Finally,
the administrative law rationale provides a more internal perspective and is
linked with discussions about innovations in administrative law. Here, the
point of attention is to increase the quality of the administration through
sound decision-making processes.?8” This study proposes that the institutional
rationale and the administrative law rationale are those that best explain the
governance trends in law.

In this regard, it is important to mention that academic legal discussion on
governance trends in law is the subject of debate in several countries where
similar legal modifications have occurred, mainly due to the impact of public
sector modernisation, the constitutionalisation of legal systems (legal order) and
the internationalisation of regulatory and administrative relations at global and
regional levels.388

The modernisation of public administration (following the concept of New Public
Management38° was aimed at the economization and efficiency of administrative
action, and led to the creation of independent agencies, privatization processes®?,
and new forms of regulation and deregulation. The reorientation of administrative
action and organisation towards the citizen, alongside the implementation
of mechanisms for ensuring transparency and accountability with a view to
improving the quality of public policies and services, is another element driving
administrative modernisation. It implies different kinds of central government
programmes oriented to ensuring the recognition of citizens’ rights.

386 Ibid., p. 20.

387 Ibid., pp. 20-21.

388 Matthias Ruffert, “The transformation of administrative law as a transnational
methodological project”, p. 4. Also see, Eberhard Schmidt-Assmann, La teoria general del
derecho administrativo como sistema, supra note 20.

389 The concept of New Public Management (NPM) has been leading to the reform of public

administration in many countries over the world since the 1980s. Economic efficiency is

the value driving the reform. Later, a second generation of reforms known as Whole-of-

Government (WOG) was launched. In contrast to the NPM reforms, which were dominated

by the logic of economics, this approach sought to apply a more holistic strategy using

insights from other social sciences as well. These new trends are in accordance with those
experienced in Latin America such as the Latin American New Public Management. See, Tom

Christensen & Per Laegreid (eds), Transcending new public management. The transformation

of public sector reforms, Hampshire: Ashgate, 2007. For Latin American trends in public

administration reforms, see CLAD, La responsabilizacion en la nueva gestion puiblica

latinoamericana, Buenos Aires: CLAD/BID, 2000.

Privatization is understood in a broader sense as moving any public or governmental

competences or activity from public sector to private sector. This is the case not only when

transferring industrial branches or public services from government or public ownership or
control to the private sector, but also when citizen participation is included in the decision-
making process. This is also expressed in a shift away from public law towards private law. See

Javier Barnes, “Reform and innovation of administrative procedure”, p. 28, supra note 20.
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Administrative law has shown itself to be sensitive in dealing with modernising
administrative trends. In many cases, practice resists the adoption of
innovations and administrative jurisprudence appears to be immune to transfers
from politics and the economy. The idea of efficiency, which lies at the base of
these innovations, is not considered as an opportunity for administrative legal
development, but as a threat to its traditional guarantees. Those reforms that are
inspired by economic ideals operate in some cases through non-legal instruments
using non-legally binding rules, and traditional mechanisms of control (judicial
review) are limited in their scope. The citizen approach, although based on the
concept of citizen-consumer, led not only to the formulation of new rights in
relation to the administration, but also to the promotion of more active citizenry
participation.3%!

On the other hand, the internationalisation of regulatory techniques
is a phenomenon characterised by two types of trends. The first is
internationalisation as a result of international (administrative) cooperation; and
the second is internationalisation through formation of complex international
regulatory structures (WTO, UN, etc.).?®> While the scope and the legal
provisions of the latter are still unclear; the former, exemplified by so-called
Europeanisation, has been well developed over the last two decades.?*3

Europeanisation entails transfer of legal concepts from one national legal system
via European Union Law to another national legal system, and vice versa from
national legal orders to EU Law. The process is also related to adaptations
of national legal orders through either the reinterpretation of constitutional
principles based on EU jurisprudence or the harmonisation of administrative law
to the needs to implement EU Law and procedural guarantees observed by EU
administrative authorities and by national administrations alike. With regard to
EU procedural law, one source thereof is represented by codes of good practice
such as the European Ombudsman Code of Good Administrative Behaviour.
These codes contain recognized legal standards along with norms of conduct

¥l Matthias Ruffert, “The transformation of administrative law as a transnational
methodological project”, p. 38.

392 See, Eberhard Schmidt-Assmann, “La ciencia del derecho administrativo ante el reto de la
internacionalizacion de las relaciones administrativas”, in Revista de Administracién Piblica,
No 171, Sept-Dic., 2006, pp. 7-34. See also, Eberhard Schmidt-Assmann, “Structures and
functions of administrative procedures in German, European and International Law”, in
Javier Barnes (ed), Transforming administrative procedure, Sevilla: Global Law Press, 2008,
pp. 43-74. For the specific case of WTO see, G.H. Addink, “The transparency principle in the
framework of the WTO from administrative law perspective”, in Merkurios, Vol. 25, No 67,
2008, pp. 21-30.

Eberhard Schmidt-Assmann, “Structures and functions of administrative procedures in
German, European and International Law”, p. 67.
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and rules on citizen-friendly administration, which represent a combination of
case-law and soft law.3%4

The emergence of new legal concepts via EU law and their integration into
national orders is taking place gradually. However, this is a process that is not
without its obstacles, either because of the constitutional bases of the individual
countries or due to fears of loss of autonomy. In any case, Europeanisation
ultimately leads to a diversification of sources of law.3%

The constitutionalisation of legal orders entails, among others, three main
elements: i) the existence of a fixed constitution which enshrines a set of
fundamental rights; ii) constitutional provisions prevailing over other legal norms;
and, iii) interpretation of the law in accordance with constitutional provision
(rules and principles).3* Constitutionalisation is also expressed in the emergence
of the legal postpositivism or neoconstitutionalism paradigm, which advocates the
application of legal principles as well as rules.*” However, Constitutionalisation
and the broader use of legal principles have not been immune from criticism.

An example of the effects of constitutionalisation can be seen in the impact of
administrative law under the influence of constitutional law.3® This implies
the replacement or accordance of strict administrative rules with constitutional
principles such as democracy, rule of law and human rights, which must be
weighted when controlling administrative action. Therefore, while constitutional
law has increased in legal density and juridification, from some perspectives,
the autonomy of administrative law is considered under risk.>*° At present, the
orientation towards general principles is about to replace detailed administrative
regulation and the strict application thereof.40

These new trends are the result of the changes in society and government.
Modern administration has expanded its tasks, especially those concerning
socio-economic policies, and this demands more flexibility for more effective

394 Tbid., p. 64.

395 Matthias Ruffert, “The transformation of administrative law as a transnational

methodological project”, p. 46.

Josep Aguild Regla, “Positivismo y postpositivismo. Dos paradigmas juridicos en pocas

palabras”, in Isabel Lifante Vidal, Interpretacién juridica y teoria del derecho, Lima: Palestra,

2010, pp. 15-16.

397 Ibid., pp. 13-21.

398 See, Eberhard Schmidt-Assmann, “Cuestiones fundamentales sobre la reforma de la
teorfa general del derecho administrativo. Necesidad de la innovacién y presupuestos
metodoldgicos”, in Javier Barnes (ed), Innovacién y reforma del derecho administrativo,
Sevilla: Global Law Press 2006, pp. 46-73.

399 Matthias Ruffert, “The transformation of administrative law as a transnational
methodological project”, pp. 30-40.

400 Tbid., p. 42.

396

Intersentia 111



Part II. Democratic Rule of Law and Principles of Good Governance

action. Thus, to achieve its public duties, more flexibility has been conferred to
the administration through delegation of regulatory powers and granting more
discretionary powers at all levels.

Modern society and the state are undergoing tremendous changes because of
the fusion of public-sector modernisation with regulatory reform movements,
as well as trends such as globalisation and the knowledge-based society.4%! These
changes are invoking new legal perspectives to provide more instruments for
effective government action. Traditional structures may be replaced by new
regulatory models to steer different decision-making processes with a focus
upon citizen needs and efficiency.

For this study, the trends described above constitute a call for the incorporation
of governance trends in law. And it is necessary to harmonise these regulatory
governance techniques with constitutional values such as democracy and rule of
law.

4.2.4. GOVERNANCE AS A STEERING MECHANISM OF
PUBLIC LAW

The impact of governance trends can be sharply appreciated in different fields of
law, especially in administrative law where a vivid discussion on the reform of
some of its basic institutions is currently going on.*%2 It is unquestionable that
governance trends offer a framework for new approaches to law. They reflect the
swift changes undergone by society and modern states in recent years, leading
to a need for a more comprehensive understanding of the role of law and more
flexible and comprehensive methods of regulation.

To illustrate this point, the basic concepts that constitute the foundations of
administrative law will now be described, in order to explain the need for
innovation and finally outline the characteristics of what this study calls the
“good governance” approach to public law. From this study’s perspective, the
good governance approach can be considered as a steering mechanism for
regulating government action, focusing on decision-making and results.

In the classic liberal tradition, the task of administrative law is to prevent
arbitrary behaviour on the part of the administration to protect citizens and

401 TJavier Barnes, loc.cit., p. 28.

402 On this, see Luciano Parejo Alfonso, Crisis y renovacion en el derecho piiblico, Lima: Palestra,
2008; Javier Barnes (ed), Innovacién y reforma en el derecho administrativo, Sevilla: Editorial
Derecho Global, 2006. See also supra note 20.
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secure fundamental rights. From this perspective, the administration’s actions
and behaviour must be defined by general rules and by strictly defined legal
competence (principle of legality). The simplest interpretation of this model
is that the administration is limited to issuing concrete decisions.*%> The
compliance of administrative action with general rules is controlled by the
judiciary, which reviews the legality of administrative behaviour for the benefit
of the individual. In sum, this perspective is one of control.

Arbitrary administration is prevented via a kind of hierarchical restricted
concept. It is assumed that abstract legal rules suffice to command administrative
behaviour. Thus, legal rules attribute absolute certainty and predictability to the
administration’s action.*** Under this perspective, rules and laws are based on
positive legal commands and prohibitions, while the administration implements,
enforces, and controls the application of these by means of coercive sanctions.
Thus, the objective control of the administration is realised by means of legal
standards, of which the principle of legality is the most important.49>

The characteristic legal institutions and techniques of administrative law are the
products of this framework, consisting of binding laws that take everything into
account, programming all administrative action. The administrative hierarchy
is pyramidal, and its procedures are merely tools to apply the law.4%¢ Thus, while
the classical control perspective aimed at preventing arbitrariness and protecting
individual interest has been consolidated over the years, the legal perspective
based on the objective control of administrative activity for achieving good
administration has been somewhat overlooked.*”

The validity of this model is undeniable, but its monopoly, less s0.48 Classic
administrative law is not capable of facing rapid succession and interrelation
of phenomena of wide scope and impact*?®, such as the modernisation of
administration, the internationalisation of administrative activity, or the
collaboration between the public and private sectors. Thus, alongside more
traditional methods, a new regulatory framework for decision-making is needed.
To this end, modernisation efforts in administrative law are aimed at a shift
away from the control perspective (without disregarding the protection of rights)
towards a “steering” or governance perspective.

403 Bart Hessel, “Political practice confronted with the concept of the rule of law in the
Netherlands”, in Bart Hessel & Piotr Hofmanski (eds), Government Policy and Rule of Law,
Utrecht-Bialystok: Utrecht University, Bialymstoku University, 1997, p. 33.

404 Tbid,, p. 34.

405 Tbid., p. 25.

406 TJavier Barnes, loc.cit., p. 25.

407 Ibid.

408 Tbid.

409 Tbid., p. 23.
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In line with this perspective, administrative law should provide the means,
tools and scales to allow for the effective implementation of legal principles
and rules, using resources economically and taking sound decisions that are
accepted by those affected (effectiveness, efficiency and acceptance).#® Thus
understood, the legal perspective of governance can function as a central point
of focus and can be very useful for a developing a normative framework for the
administration.

As explained earlier, the term governance is related, from a broader perspective,
to the way in which powers and duties are exercised for the achievement of
public goals. From a narrow perspective, governance involves how decisions are
made to promote the general interest through the fulfilment of a public task.#!!

The formal process of decision-making is conducted by means of administrative
procedures. Decisions adopted by the administration can be of a formal or
informal character. Examples of formal decisions are individual resolutions or
administrativeacts(adjudication)*2rules*!3(regulations,environmentalplanning);
and the contract award process. Informal decisions are those described as
soft law, such us guidelines, recommendations, manuals, policy rules, among
others.* Thus, administrative procedure is not related solely to adjudication*!>;
it also extends to other areas and serves to establish criteria for guiding the
public activities of the administration, standards of care and conduct regarding
provision of services, etc.*1

As Ponce Solé pointed out, for many decades, administrative procedure was
not been interested in good decisions; rather, it was aimed at protecting citizens
by emphasizing control of discretionary powers of the administration mainly
through judicial review. This stands as a negative approach of administrative

410 Matthias Ruffert, “The transformation of administrative law as a transnational
methodological project”, p. 11. The legal theory of steering (steurung) has been particularly
developed in the discussion for administrative law reform in Germany. See Eberhard
Schmidt-Assmann, La teoria general del derecho administrativo como sistema, supra note 20.
G.H. Addink, “Principles of good governance: Lessons from administrative law”, p. 29.

The term “decision-making process” is associated with the procedure conducted to issue an
individual decision or Adjudication. However, for methodological reasons in this research the
term decision-making process is used in a broader sense as well as administrative procedure.
In the same way, the word “decisions” is used as a general category. When referring to
decisions not of a general nature, the term “individual decision” will be used.

Rulemaking, understood as the decision-making process for making rules, embraces a broad
range of possibilities, which ranges from the creation to binding general norms to non-
binding statements of policy or guidelines. By rules is understood the product of each of these
activities. For methodological reasons in this research the term rulemaking will be only used
when making “legislative rules”. In other cases, the term decision-making will be used.

414 TJavier Barnes, loc.cit., p. 17.

415 Although this is one of its more traditional and transcendental aspects.

Javier Barnes, loc.cit., p. 27.
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procedure in the sense that it is not so much in favour of “good” administration
as against arbitrariness.*!” Lately, however, administrative procedure, as well
as administrative law in general, has also taken on affirmative tasks.*!® Under
this approach, discretionary power is to be exercised not only according to
procedural legal standards, if and when they exist, but will take into account the
complex economic and social circumstances involved in order to reach a good
decision.*!?

Therefore, if governance deals indirectly with good decisions, a legal perspective
of governance also refers to quality. In the main, this concerns how the
administration (considering not only the executive, but also the judiciary, the
legislature, local and regional governments, and other autonomous bodies)
performs with the aim of reaching sound decisions. The administration will have
performed to high quality if the decision-making process is conducted through
proper regulatory frameworks, weighing up all the relevant factors while also
explaining the reasons for making them.*?% But a good decision depends not
only on the process through which it was made, but also on the results of the
decision. Thus, the administration will have made a good decision if it achieves
the desired effects. Therefore, governance, as a steering legal mechanism,
presents a “conduct- and effect-oriented dimension” 42!

In this regard, the legal steering approach of governance functions as an analysis
tool, making governance an important legal analytical concept. As argued
by Kahl, this can be instrumentalised for the disciplining function of law,
particularly for attaining rightful law enforcement. According to this author,
this rightfulness consists of the standards of legality, optimality, effectiveness,
acceptability, implementability and future viability.#?? Thus, the governance
perspective is also a means of legitimising the administration by guaranteeing
high-quality state performance.

As mentioned earlier, governance provides a dynamic perspective of
administrative law legitimacy based on the notion of good administration as
the concretisation of good governance at the administrative level.#?* Therefore,
the principles of good governance (participation, properness, transparency,

417 TJuli Ponce Solé, “Good Administration and European Public Law. The fight for quality in the

field of administrative decisions”, p. 1505.

Javier Barnes, loc.cit., p. 32.

419 TIbid.

420 TJuli Ponce Solé, “Good Administration and European Public Law. The fight for quality in the
field of administrative decisions”, p. 1504.

421 Wolfgang Kahl, “What is "New’ about the ‘New Administrative Law Science’ in Germany?”,
in European Public Law, Vol. 16, No 1, 2010, p. 111.

422 Tbid,, p. 112.

423 See Section 2.1.2.
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accountability and effectiveness) can be considered as fundamental part of
regulatory frameworks steering administrative action. Thus, good governance
will be reached in the degree that the administration complies with the
aforementioned principles when performing its activities. It is for this reason
that in this study the term “good governance” is preferred when referring to
the legal perspective of governance. It expresses the “ought to be” dimension of
governance by referring to processes related to norms that are oriented towards
steering government action in the desired direction.

To sum up, the legal approach of good governance can be considered to be
acting in a legal framework by using regulatory instruments provided by the
law (principles, rules, procedures and practices), with the aim of accomplishing
normatively desired effects and avoiding non-desired effects.#>4 It is also aimed
at steering the administration to achieve the highest possible standard of
efficiency (positive approach).

In relation to the scope of good governance rules, Addink has made a distinction
between two different approaches: i) the functional approach; and, ii) the
institutional approach. As regards the functional approach, he points out that
good governance norms are embraced by the realm of public law.#2> He also
suggests the desirability of using a broader rather than a narrower definition of
the concept of governance.

As pointed out, a state governed by the democratic rule of law requires specific
procedures, regulations and standards for legitimising the organisation of the
state apparatus, the decision-making process and the contents of the decisions.
According to some authors, the combination of the classic rule of law and the
democratic principle, the democratic rule of law, is the main source of the good
governance legal perspective.#2® From a legal perspective, good governance leads
to the implementation of legal principles and rules as methods of steering and
regulation. They (rules and principles) will constitute the legal parameters for the
realisation of different kind of activities by the administration for the fulfilment
of public tasks oriented to ensuring the well-being of citizens and the efficiency
of the administration.

Therefore, the legal perspective of good governance can be conceptualised
as a steering mechanism implemented in order to improve the legitimacy of
the government, and the political system as a whole. As a regulatory tool of

424 Wolfgang Hoffmann-Riem, loc.cit., p. 213.

425 G.H Addink et al (eds), Human rights and good governance, Utrecht: Utrecht University, 2010,
p- 19.

426 G.H Addink, “Principles of good governance: Lessons from administrative law”, p. 36.

116 Intersentia



Chapter 4. The Concept of Good Governance from a Legal Perspective

government action, the principles governing good governance can be established
at the constitutional level, spreading their effects across the entire administration
and to all regulatory levels.

4.3. THE LEGAL MEANING OF GOOD
GOVERNANCE

Starting from the analysis of a perspective of governance related to the social
sciences approach and based on a multidisciplinary method, this study has
attempted to define the legal meaning of good governance. In so doing, three
different definitions are proposed: i) a substantive definition; ii) a prescriptive
definition; and, iii) an operational definition. These three definitions are
interconnected and refer to the different aspects of good governance as a legal
concept at different levels of abstraction. Together, they constitute the theoretical
legal framework aimed at providing elements to further the discussion on the
legal dimension of governance.

The substantial definition provides an analytical concept of good governance,
considering it as a process involving rules aimed at steering government action
in the desired direction. Hence, good governance provides a method for the
analysis of legal regulatory frameworks. The prescriptive definition considers
good governance as a meta-concept, and characterises it as a fundamental legal
value. On the other hand, the operational concept responds to a descriptive
definition of good governance, seeing it as a general umbrella principle
composed of a set of other principles operating at the constitutional level. For the
purposes of this study, this third definition has been adopted.

4.3.1. SUBSTANTIVE DEFINITION

From the point of view of the substantial definition, good governance is
considered as a process related to rules. It is a steering mechanism acting within
a legal framework and using regulatory instruments provided by the law. As a
steering mechanism, it is focused on the process by which decisions are made
as well as on the results of the decisions. It presents a shift from a perspective of
pure legal protection and the sole application of rules to a more action-oriented
perspective of law and the application of more flexible regulatory instruments.*?’
As such, good governance provides a methodological perspective for the analysis

of regulatory frameworks that focus on a steering approach to law.

427 G.H. Addink, “Good governance: A norm for the administration or a citizen’s right?”, p. 6.
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The steering approach to good governance has its major impact in the realm
of administrative law. Thus, good governance may be identified as the means
to strike a balance between the protection of citizens” rights while securing
public interest on one hand, and effective administration and the rule of law
on the other. The application of legal principles may be applied to ensure
good administration by means not only of legally-binding standards, but also
(leading to) non-legally binding standards or norms of conduct (soft law) in
order to protect rights of the citizens and ensure an efficient administration.
This definition of good governance emphasizes the institutional legal
framework within which public decisions and policies are made and
implemented.

Therefore, good governance can also be seen as connected with principles, rules,
procedures, and practices that structure the organisation and performances
of the state apparatus around a common fundamental value: the idea of
good governance.*?® As a fundamental (legal) value, good governance can
also be defined also as goal in itself. This fundamental value or meta-concept
encompasses other values.*? At a high level, these values can be concretised by a
set of constitutional principles.

4.3.2. PRESCRIPTIVE DEFINITION

The character of good governance as a fundamental value makes it possible
to prepare prescriptive definitions of the term. According to Addink, good
governance means “the proper use of the government’s powers in a transparent
and participative way.” In essence, it implies the “fulfilment of the three
elementary tasks of government: to guarantee the security of persons and
society, to manage an effective and accountable framework for the public sector,
and to promote the economic and social aims of the country in accordance with
the wishes of the population.”30

At the regional level, the European Commission has defined good governance
in terms of public-service standards as rules, processes, and behaviours that
affect the way in which powers are exercised especially around five principles:
openness, participation, accountability, effectiveness, and coherence. These
principles underpin democracy and the rule of law in the member states.*3!

428 G.H Addink, “Principles of good governance: Lessons from administrative law”, p. 29.

429 See Section 2.1.2.

430 G.H Addink et al, Human rights and good governance, p. 19.

431 Commission of the European Communities, European Governance: A white paper. Brussels,
25.07.2001, COM (2001) 428 final, OJ 2001 C 287/, pp. 10-11.
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At the international level, the concept of good governance has been defined by
the UN Commission on Human Rights by describing its attributes. According
to UN Commission on Human Rights: “transparent, responsible, accountable
and participatory government, responsive to the needs and aspirations of the
people, is the foundation on which good governance rests”.#3? For the Office of
the United Nations High Commissioner for Human Rights, good governance is
the exercise of authority through political and institutional processes that are
transparent and accountable, and encourage public participation.*33 Although
not normative in character, the definitions of both the European Commission
and the UN Commission on Human Rights have led to the identification of
other values embraced by the concept of good governance.

Thus, in the conceptualisation adopted here, good governance can be defined as:
the proper exercise of the government’s powers and the accountable fulfilment
of its duties to guarantee the realization of human rights and the protection of
the public interest while providing transparent and participatory institutional
frameworks for the effective functioning of the entire state apparatus from
a democratic rule of law perspective, to ensure the equitable and dignified
development of all members of the society.43*

4.3.3. OPERATIONAL DEFINITION

As noted above, from the democratic rule of law perspective, good governance
as a fundamental value can be concretised by constitutional principles. Thus,
the realisation of good governance is led by the application of constitutional
principles whose specification and scope vary depending on the arena in which
they are applied. Based on the prescriptive definition and in the literature, five
principles can be identified as the components of good governance: properness,
transparency, participation, accountability and effectiveness.*> This study
argues that good governance can be defined as a general constitutional

432 Commission on Human Rights, Resolution 2000/64, approved on 26 April 2000 at 66t
Meeting.
433 Office of the United Nations High Commissioner for Human Rights, Good governance
practices for the protection of human rights, New York: United Nations, 2007, p. 2.
Definition translated from the original Spanish. According to the author, good governance
(buen gobierno) is defined as: “el adecuado y responsable ejercicio del poder y del cumplimiento
de los deberes de funcion estatal, garantizando la realizacién de los derechos humanos y la
proteccion del interés general, proveyendo marcos institucionales transparentes y participativos
para el eficaz funcionamiento del aparato estatal en el marco de un Estado Social y
Democridtico de Derecho, como medio para asegurar el desarrollo de todos los miembros de la
sociedad en condiciones dignas y de igualdad”. Alberto Castro, “Legalidad, buenas practicas
administrativas y eficacia en el sector ptblico: Un anélisis desde la perspectiva juridica del
buen gobierno”, p. 248.
435 See Section 2.1.2.
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principle embracing the other principles. As a general constitutional principle,
good governance would have an enduring feature as well as a general and all -
embracing connotation.*3¢

In a legal sense, principles are juridical generalities that require more specific
normative rules and procedures to operate. Thus, principles may function to
assemble or intermediate conflicting ideas. Likewise, principles generate and
provide validity to norms, which operationalize them. Therefore, principles need
rules to operate and at the same time provide the rationale for the rules.

In conclusion, good governance must be based on principles that can be used
for developing a normative framework for the organisation of the entire state
apparatus from a constitutional law perspective. Principles of good governance
need norms and ideas to concretise and enrich.

4.4. FINDINGS

The concept of good governance is rooted in the international development
agenda of the late 1980s. Since then, its relevance has spread to other academic
disciplines, including law. There are three main elements that shape its meaning:
the reference to a more active role for private actors in the public arena, the
interactions between private and public actors in decision-making, and the
creation of flexible regulatory frameworks. Hence, the term governance refers to a
process of setting new and flexible regulatory tools for public-private interaction.

From a legal perspective, the meaning of governance embraces the mainstream
definition provided by the social sciences, where it refers to regulatory
structures for steering processes. In turn, the legal dimension of governance
concerns regulatory mechanisms for steering the decision-making process and
policy implementation. Thus, governance mechanisms are understood as new
regulatory tools. The impact of governance trends can be appreciated in different
fields of law, especially administrative law where a discussion on the reform of
some of its basic institutions is currently ongoing. This is a consequence of the
impact of public sector modernisation, the constitutionalisation of the legal
system, and the internationalisation of administrative relations at the global
and regional level. Good governance better reflects the normative dimension of
governance from a legal perspective.

Starting from the analysis of a perspective of governance related to the social
sciences approach and based on a multidisciplinary method, this study

436 G.H. Addink, “Principles of good governance: Lessons from administrative law”, pp. 30-36.
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proposes a legal meaning of good governance based on three different but
interconnected definitions. The substantial definition provides an analytical
concept of good governance, considering it as a process related to rules aimed
at steering government action in a desired direction. The prescriptive definition
considers good governance as a meta-concept or fundamental value. Finally, the
operational concept sees good governance as a general principle, which embraces
a set of other principles operating at the constitutional level.

This chapter develops a theoretical framework of good governance from a
legal perspective. Alongside De Burca and Scott, this study considers the legal
approach to good governance to present significant practical and conceptual
challenges for law, as well as for notions of democracy and constitutionalism.*3”
The next chapter will analyse the role of constitutional principles and the
democratic rule of law from a good governance perspective.

47 Grainne De Burca & Joanne Scott, “Introduction: New governance, law and

constitutionalism”, p. 4, supra note 379.
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CHAPTER 5

GOOD GOVERNANCE,
DEMOCRATIC RULE OF LAW
AND CONSTITUTIONAL PRINCIPLES

This chapter analyses the relationship between the legal dimension of good
governance, the democratic rule of law, and constitutional principles. As stated,
the legal dimension of governance relates to regulatory mechanisms for steering
governmental action. Thus, governance and good governance mechanisms can
be understood as referring to new regulatory technics. Section 5.1 presents the
relationship between governance in connection with new forms of regulation
and traditional law. It is important here to distinguish between, on the one
hand, the substantive definition of good governance whereby it is referred to
as an analytical concept, which provides for a new approach for the analysis of
regulatory frameworks; and on the other hand the prescriptive and operational
definition, which considers good governance as a fundamental legal value that
is concretised as a general principle. In this regard, Section 5.2 focuses on the
relationship between good governance, the rule of law, and democracy as the
three pillars of a modern constitutional state. It is argued that as a fundamental
value or meta-concept, good governance can be concretised as an independent
general constitutional principle whose operationalisation is connected with
other constitutional principles. Finally, Section 5.3 analyses the role of the
constitutional principles in the realisation of good governance.

5.1. THE RELATIONSHIP BETWEEN GOOD
GOVERNANCE AND LAW

5.1.1. THESES ON THE RELATIONSHIP BETWEEN GOOD
GOVERNANCE AND LAW

As previously stated, the concept of governance as referred to here is related to
processes and practices that have a regulatory, normative (formal or informal)
dimension. De Burca and Scott have noted that the language of governance
signals a shift away from the monopoly of traditional command and control
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type legal institutions and implies either the involvement of actors other than
classically governmental actors or the absence of a traditional framework of
government. In sum, it represents a “shift in emphasis away from command
and control in favour of regulatory approaches less rigid, less prescriptive, less
committed to uniform outcomes and less hierarchical in nature”.438

Although these new forms of regulation differ from pre-existing regulatory
and legal paradigms, the true relationship between governance and law
remains unclear. This is an important point because only by understanding
governance and good governance from a legal perspective will it be possible
to formulate systemic answers to the challenge that good governance poses for
law, constitutionalism, and democracy. In this approach, as pointed out earlier,
the traditional forms of regulation that are challenged by the new forms of
regulation of governance - or “new governance” as De Burca and Scott call it**° -
correspond to a restricted conception of legality, which in turn is consistent with
the classic positivist paradigm that prevailed (and remains dominant) in our
understanding of law, but in any case it conclusively defines what law is (from a
legal theory point of view). A legal approach to good governance needs to shift
away from this classic positivistic understanding of law.

At this point, the analysis turns to the perspective of legal theory. Accordingly,
this study adopts the definition of law proposed by Neil MacCormick who
understands it as “institutional normative order”.#4? That is, as a normative
order it is composed by norms.#4! From this perspective, norms are related to the
constitution of practices. Hence, following a norm means acting in a manner
endowed with meaning that results from behaviours corresponding to that
particular norm.*4? Therefore, norms define behaviour patterns with “meaning
content” based on our understanding of what ought to be done (or what
constitutes right or wrong conduct) in a certain situation. Thus, according to

438 Grainne De Burca & Joanne Scott, “Introduction: New governance, law and

constitutionalism”, p. 2.

439 As will be explained, according to the authors, the term “new governance” refers to new as
opposed to traditional forms of regulation.

440 Neil MacCormick, Institutions of law. An essay in legal theory, New York: Oxford University
Press, 2007, p. 11. It is important to mention that this study follows the institutional theory
of law proposed by MacCormick. From this perspective, institutions are not understood
as public bodies or entities but as rules (informal and formal). Indeed, public bodies are
institutions because they represent a normative framework with meaning for society. For
this study, the institutional theory of law has implications for our understanding of the
relationship between effectiveness and the coercive force of law, as well as the way in which
compliance with law is addressed. This allows for an understanding of the legal character of
the new forms of regulation of (good) governance and its relationship with law.

441 In relation to the distinction between rules and principles as different kind of norms, and
their relevance for good governance, see Section 5.3.1.

442 Massimo La Torre, Law as Institution, Dordrecht: Springer, 2010, pp. 115-116.
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MacCormick, the idea of the normative concerns the conceptions of what one
ought to do in recurring situations.#*3 Based upon what has been argued up to
this point, it is possible to affirm that a norm concerns a practice or a pattern
of behaviour based on a common idea of what ought to be done. Thus, as a
behaviour pattern, “norm” has a meaning content.*44

It can be inferred that norms define a kind of order, not in the sense of
commands but in the sense of orderliness.*4> Nevertheless, a normative order is
not just “an actual and predictable pattern” but also a set of patterns for human
conduct based on shared opinion among community members concerning what
everyone ought to do.*#¢ When these behaviour patterns constitute a structured
practice they then become an “institution”. Hence, institutions can be defined
as “ordered practices imputable to the same or generically similar norms™#4” or
“systems of norms.”*48

Therefore, an institutionalised normative order is based on structured
practices endowed with meaning by reference to shared norms of conduct or,
in other terms, a “logically coordinated complex of normative statements” or
institutions.##® Thus, in MacCormick’s conceptualisation, the world of human
beings includes not only pure physical acts but also those that rely on the
existence of institutions, the so-called “institutional facts”. For MacCormick,
institutional facts are “facts that depend on the interpretation of things, events,
and pieces of behaviours by reference to some normative framework”.4>? They
are “humanly meaningful because imputable to shared human norms of
conduct”. 43!

Based on MacCormick’s line of thinking an institutional normative order can
be either informal or formal. This is to say that it can be composed of (informal)
institutions dependent on mere conventions (implicit norms of conduct) or, on

443 Neil MacCormick, op.cit., p. 20.

444 Institutional theories have been developed in other academic fields. From an economic
perspective Douglas North defines institutions as “the rules of the game in a society”. See,
Douglas North, Institutions, institutional change, and economic performance, New York:
Cambridge University Press, 1990.

Neil MacCormick, op.cit., p. 11.

446 Tbid., pp. 16-18.

447 Ibid., p. 32. Thus, from MacCormick’s perspective, queuing is an example of institution, as
too are contracts, marriage, etc.

Massimo La Torre, op.cit., p. 116.

449 Tbid,, p. 120.

450 Neil MacCormick, op.cit., p. 11.

Ibid., p. 32. Thus, the perception of a piece of plastic as a credit card and metal pieces as
currency, for instance, depends on legal rules. The interpretation of these things and their use
in the light of the relevant norms is what gives them their meaning. Neil MacCormick, op.cit.,
pp. 11-12.

445

448

451
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the other hand, of (formal) institutions supported by articulated norms. Thus,
an institutional normative order becomes formalised by reference to the explicit
articulation of a norm that is made by a person conferred with authority, “either
authority to decide how to apply first-tier norms, both implicit and explicit, or
authority to lay down explicit norms that clarify or vary what was previously
implicit”.4>2

Therefore, following MacCormick’s perspective, law is a formalised institutional
normative order. It belongs to the genus normative order, and within that genus,
to the particular species of institutional normative order.#>® State law, law as
it manifests itself in a modern constitutional state, is just one form of law.*>*
MacCormick holds that recognition of the bindingness of law lies in what H.L.A.
Hart called the “internal aspect of conduct,”> which is based on a conscious
assumption by participants in practices that they ought to conduct themselves in
compliance with the norm. This finds expression in informal conventions rooted
in the customs and usages of the citizens.4>°

Along these lines, Massimo La Torre stresses that any custom, even the habit
of obedience, requires some form, however minimal, of consent.*>” Thus, he
distinguishes between an objective and subjective binding force of norms.
The former is related to the space of action created by the norms. Hence,
norms are binding to the extent that compliance therewith is a condition for
the existence of the possibilities of action opened by those norms. Hence,
“anyone who chooses a certain course of action is bound by the rules that
make possible the action itself”.#8 On the other hand, the subjective binding
force coincides with the motivation to act in a particular way. Here, the main
reason for observing norms is that of “wanting to enter the sphere of reality
that those norms constitute.”>® From there, it follows that law is always to a
certain extent subject to the will or conscious intention of the actors. In this
regard, it can be affirmed that the effectiveness of law depends not only on its
enforceability but also on its acceptability. Thus, legal norms are accomplished
not solely because of their coercive force but also because citizens see them as

legitimate.60

42 Neil MacCormick, op.cit., pp. 24-25.

453 Tbid., p. 13.

454 According to MacCormick, there are other forms of law, such as international law, or the law
of emerging politic-legal forms such as the European Union, among others.

455 H.L.A. Hart, The concept of Law, Oxford: Clarendon Press, 1994, p. 56.

456 Neil MacCormick, op.cit., p. 13.

457 Massimo La Torre, op.cit., pp. 38-39.

458 Tbid,, p. 127.

459 Ibid,, p. 128.

460 For more detailed information about acceptability as an element of effectiveness as a good
governance principle see Section 6.3.2.
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In reference to the above line of argument, MacCormick concluded that the
essence of law is not to be a coercive system, but it is a defining character of states
to be territorial and coercive associations. As a consequence, state law is typically
manifested as a coercive as well as an institutional form of normative order.46!
However, the validity of law, the recognition of what law is within a legal system,
is based on the constitution as the highest and ultimate expression of articulated
normative order, which implies that it has to be respected as a whole, and that
legal norms are to be enacted in accordance with its principles and rules.#%2
According to MacCormick, this brings us back to a new variant on Kelsen’s
Grundnorm or Basic Norm (or Norma Fundamental).

In recent years, many scholars have explored the specific relationship between
the new forms of regulation that characterise governance and law (as manifested
in modern constitutional states). In this regard, one interesting theory is
that developed by De Burca and Scott. They have sketched out three tentative
theses, assigning a descriptive and a normative dimension to each. These theses
are: a) the gap thesis; b) the hybridity thesis; and, c) the transformation thesis.
According to the authors, they offer a framework for thinking not only about the
actual nature and the role of law in new governance, but also about its potential
nature and role.463

The gap thesis stresses the idea of the existence of a gap between formal law and
the practice of governance. The authors point out that formal law, including
constitutional law, is blind to the new forms of governance. Thus, “the law either
has not caught up with developments in governance, or it ignores developments
which not are in conformity with its presuppositions, structures and
requirements”.*%* De Buirca and Scott hold that from a normative dimension of
the gap thesis, two strands can be identified: the resistance capacity perspective
and the reduced capacity perspective. The former considers law as an obstacle
to new forms of governance, and that its premises are not aligned with the
premises of new governance. Conversely, the latter argument is concerned about

461
462

Neil MacCormick, op.cit., p. 54.
Ibid., pp. 55-57. In this regard, it is of interest to note what MacCormick has to say in
relation to the character of state-law as enforced law and the role of courts and tribunals in
determining what law is. Thus, “if it is a defining feature of state law that it is a coercively
enforced institutional normative order, then the possession of an institutionalised system
of courts and other tribunals is a part of that defining feature.” Enforcement of law in
individual cases has to be mediated by the judgments of courts and tribunals. They
determine law meaning by interpreting it in accordance with constitutional provisions.
However, in determining what law is as a question of legal theory, “judges have no particular
standing as legal theorist, despite their necessary authority as practical jurists” regarding
concrete cases.
463 Grainne De Burca & Joanne Scott, “Introduction: New governance, law and
constitutionalism”, p. 4.
464 Tbid.
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what the law cannot any longer do in the face of governance. According to this
perspective, the capacity of law to both steer the normative direction of policy
and secure accountability in governance is at risk. Thus, there is concern that the
new forms of governance may evade traditional legal mechanisms for securing
accountability, and even constitutional limits.

The hybridity thesis acknowledges the co-existence of law and new governance
and searches for different ways of securing their interaction. From this
perspective, law and governance are mutually interdependent and mutually
sustaining. According to De Burca and Scott, this hybrid relationship can be
understood as an interim phenomenon, a transition from a formal legal order
to a completely new regulatory regime embracing good governance techniques.
At the same time, hybridity can be considered a long-term phenomenon and not
simply a passing phase. In addition, the authors discern three versions of the
hybridity thesis: the baseline or fundamental normative hybridity; the functional
or developmental hybridity; and, the default hybridity, or governance in the
shadow of law. These three varieties of the hybridity thesis can be understood as
closely related and overlapping.

According to fundamental hybridity analysis, new governance is conceived as
complementary to traditional forms of law and regulation. This thesis insists on
a continuing role for constitutional commitments and established rights. In turn,
the instrumental hybridity thesis pays attention to new governance techniques
as tools for developing or applying existing and traditional legal norms. New
governance provides the institutional framework for the development of the
traditional forms of regulation. Meanwhile, the default hybridity argues that the
law represents a default penalty, which applies only in case of failure to conform
to new governance demands.

In the last thesis, the so-called transformation thesis, the new forms of
governance demand a re-conceptualisation of the traditional understanding
of law and the role of lawyers. This thesis seeks to avoid an excessively
formalistic and positivistic account of law. It views governance and law as
independent but interacting. Therefore, its focus is on the mutual interaction,
since law is shaped by the characteristics of governance and vice versa, as
well as by good governance, to the extent that this is an expression of the
new forms of governance, and concerns the application and development
of legal standards (principles, rules, procedures and practices) oriented to
steering government action. Thus, reconceptualising law requires thinking
on how good governance is generating and operating within the context of a
normative legal order.
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5.1.2. THE THREE ASPECTS OF THE RELATIONSHIP
BETWEEN GOOD GOVERNANCE AND LAW

This section clarifies what the relationship is between new (good) governance
regulatory techniques and law. It does so mainly by reflecting on what law is
and how it is manifested in the modern constitutional state, from a legal theory
perspective.

The definition of law utilised here is based on the institutional theory of law
perspective proposed by MacCormick, conceptualising law as (formalised)
institutional normative order. From this perspective, “state-law,” understood
as the law as it manifests itself in the modern constitutional state, is just one
among several forms of law. In this regard, it can be said that state-law is a
sub-species within the species of law as institutional normative order (which
in turn corresponds to the genus normative order). So, how can the new good
governance regulatory techniques be placed in relation to law?

As stated from the beginning of this chapter, governance has a legal dimension
characterised by the development of new and more flexible regulatory
instruments in contrast to more traditional command and control forms.
Therefore, the new forms of governance also belong to the genus normative
order. However, for this study, these new forms of regulation also fall within that
genus (as does law) of the species institutional normative order. Consequently,
the new forms of regulation of governance are law. But it is law of a different
kind to that which is traditionally manifested in the modern state. Thus, “state-
law” (in the sense of law as traditionally expressed in the modern state) and new
governance are not “different species of normative ordering” as Walker and De
Burca contend*®>, but they are sub-species within the same (general) species of law
as institutional normative order.

In this regard, Walker and De Birca stress some common traits between the
new forms of governance and traditional law (or state law, as they refer to),
which, this study contends, are core-defining features of law as institutional
normative order. Hence, after classifying new governance and law as members
of the genus normative order, the scholars recognise that they both have in
common two “supplementary” characteristics (that they place under the
umbrella of “accessibility” but which are crucial for the understanding of law
as institutionalised normative order and which are related to its formalisation).
Thus, Walker and De Buirca state that “the norms referred to under the rubric of

465 Neil Walker & Grainne De Burca, “Reconceiving law and new governance”, in Columbia

Journal of European Law, Vol. 13, No 3, Summer 2007, p. 533.
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both law and new governance must be expressly articulated”.46¢ As stated before,
an institutional normative order becomes formalised by reference to the explicit
articulation of norms, either regarding the application of first-tier (explicit and
implicit) norms or laying down explicit norms in order to clarify what was
previously implicit.467

In addition, the scholars point out that law and the new forms of governance
are the subject of an “internal aspect of conduct” on which the bindingness or
“ought-to-be” character of law relies.*%® Thus, the internal aspect of conduct is “the
focus of and cue for a conscious attitude of acknowledgement by affected social
actors of the putative force of the norm’s claim to bindingness or authoritative
guidance”. 469

Likewise, law and new governance norms “must be publicly promulgated in timely
fashion”. Hence, according to the common traits described, Walker and De Burca
conclude that law and new governance are normative orders operating within a
framework of “publicly reflexive universalizability”.#’° Hence, according to these
authors, while the universalisability (understood as regularity and continuity)
of both orders is an intrinsic consequence of their normative dimension, their
reflexive character corresponds to the possibility of adjusting norms to new
contexts of application in order to effectively respond to social changes.#”!

Hence, for this study and based on Walker and De Burca, new governance is an
institutional order as well as a normative one. It is its formal character - through
the explicit articulation of norms and its calls to operate within a framework of
universalisability — that lead us to conclude that the new forms of governance
are indeed law, but law of a different kind from that traditionally manifested in
the modern state. Thus, the difference between state law and new governance is
none other than the difference between two different kinds of laws, as can be
inferred from Walker and De Burca’s thesis. In sum, it might be said that this is
the difference between traditional forms of regulation (or traditional law) and
new forms of regulation (or new law).

466 Ibid., p. 534.

467 See Section 5.1.1.

468 The “internal aspect of conduct” is an important element of the institutional theory of law.

See Neil MacCormick, op.cit., pp. 42-46.

Neil Walker & Grainne De Burca, loc.cit., p. 534. According to the authors, the conscious

attitude of acknowledgement resulting from the “internal point of view” may in turn result in

compliance by the affected actors with the norm, their violation of these requirements, or in

their strategy of reinterpretation or reform of its acknowledged terms.

470 Neil Walker & Grainne De Burca, loc.cit., p. 534.

471 Reflexivity is another characteristic of the neo-institutional theory of law. From this
perspective, norms, in order to be applied, have to be reinterpreted in light of the concrete
situation. See Massimo La Torre op.cit., p. 239.

469
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In this regard, following the Walker and De Burca’s line of thinking, it is
possible to argue that the difference between traditional law and the new forms
of governance (new law) is their differing commitment to universalisability and
reflexivity. So, while traditional law tends to be closer to the aim of ensuring
normative continuity over both time and space (universalisability), new
governance is more closely aligned to the need for normative adjustment in
relation to the purpose to respond to new social demands (reflexivity).*”2 However,
Walker and De Burca conclude that law and new governance have more in
common than is usually appreciated, in that the relationship between them is
one of mutual influence and penetration.*”3

Thus, the institutional theory of law (given its concern for the normative
value of social contexts in the application of law and its claim for shifting
away from rigid formalism) is that best describes the normative character of
the new forms of regulation of governance and their relationship with law. On
this basis, this study argues that new (good) governance forms of regulation
are expressing a new form of law. Thus, as Sabel and Simon point out, new
governance can be conceived as “transformative law on the innovative and
practice of courts and administrative bodies”#’* Therefore traditional law
and new (good) governance are subsets within the (general) species of law
as institutional normative order. Or perhaps it is more accurate to say that
in the modern state, law (or in other words, modern state law) manifests
itself through two different set of norms: one set oriented to ensuring social
regularity (which this study calls traditional or classic law) and another one
geared towards social responsiveness.

As stated before, the legal dimension of governance relates to regulatory
frameworks, and hence to legal norms; this equates to rules and principles.
As explained by De Burca and Scott, the idea of governance as a new form
of regulation has certain key characteristics, such as an emphasis upon the
promotion of diversity, the importance of provisionality and revisability, and the
goal of policy learning, as well as involving citizen participation (affected actors
or stakeholders) and openness as a means of information-sharing and learning.
It can also involve the new forms of governance establishing operational systems
that promote coordination instead of rigid hierarchical structures of government

472 The idea of social responsiveness refers us to the responsive theories of law (from a

sociological-legal perspective). On this, see Philippe Nonet & Philip Selznick, Law & society
in transition. Toward responsive law, New Brunswick: Transaction Publishers, 2001.

473 Neil Walker & Grainne De Burca, loc.cit., pp. 535-536.

474 Charles F. Sabel & William H. Simon, “Epilogue: Accountability without sovereignty”,
in Grainne De Burca and Joanne Scott, Law and New Governance in the UE and the US,
Portland: Hart Publishing, 2006, p. 409.
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authority and the use of non-binding rules or soft law.#”> From the perspective of
this study, this idea reinforces the legal dimension of governance by reference to
anormative framework that acts as the legal parameters for steering the activities
of the government, from which it can be said that good governance is a form of
governance that embodies processes that are proper, transparent, participatory,
accountable and effective.*°

What the above shows is that all these new forms of regulation or forms of
governance regulation, to a greater or lesser extent, seek to concretise the
principles of good governance in an innovative way, either by protecting
social and economic rights, implementing more comprehensive forms of
accountability, promoting participation, or pursuing effectiveness through the
implementation of end-oriented forms of regulation. They reflect a concern for
processes, flexibility, and quality as new forms of legitimising state interventions.
Thus, in the perspective taken here, the principles of good governance underlie
or guide these new regulatory techniques. As such, it can be argued that these
new forms of regulation address the realisation of good governance. It is for this
reason that this study refers to these new forms of regulation — which call for
normative adjustment to steer government action as an effective response to the
demands of modern society - as good governance. Thus, understood in this way,
good governance has constitutional foundations.*””

With these ideas in mind, three different kinds of relationships between good
governance and law can be established. These three relationships are not
mutually exclusive but different (and complementary) ways to understand the
same phenomenon. First of all there is an “inclusion relationship” between good
governance and law, whereby good governance is a “subset” contained in the
set “law”, and law is the set in the species of “institutional normative order”. So,
good governance and traditional state-law are (strict) subsets of the set law to the
extent that each one is a partial order of the set law as an institutional normative
order. Correspondingly, law is a superset of the subset good governance and the
subset traditional-state law. Thus, the relationship between good governance
and traditional state-law is the relationship between two (sub)sets that share
some elements, the others remaining outside and exclusive to each one. Given
that they mutually influence one another, this study defines their relationship as
“relative complementary.”

475 Grainne De Burca & Joanne Scott, “Introduction: New governance, law and

constitutionalism”, p. 3.

Samantha Velluti, New governance and the European employment strategy, London-New
York: Routledge, 2010, p. 18.

Neil Walker, “EU constitutionalism and new governance”, in Grainne De Burca and Joanne
Scott, Law and New Governance in the UE and the US, Portland: Hart Publishing, 2006,
pp. 33-34.
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Second, good governance can also be understood as a “mode” of looking at
law, not as method but as “approach”. Thus, the relationship between good
governance and law is the same as the relationship between “study approach”
and “subject of study”. As a new approach to law, the subject of study of good
governance is the distinction between new regulatory techniques and traditional
forms of regulation. Good governance is based on an interdisciplinary method
and a steering approach to law.*”8 Thus, considering law as steering mechanism,
good governance is more focused on the process by which government powers
are exercised and legal duties fulfilled. So, good governance pays attention to
decision-making processes and results, looking to quality as the legitimising
criteria for the performance of government.*”® Here, good governance relates to
the notion of governance as method of regulation.

At this point, it is worth mentioning that the institution of the ombudsman,
by issuing (non-binding) recommendations and exercising the so-called
“magistrature of persuasion”, is in many cases filling the gaps between the
traditional and new forms of regulation. Thus, the ombudsman not only
provides a new mechanism of control and accountability, but also fosters the
implementation of new regulatory techniques inspired by the principles of good
governance. In this regard, as well as contributing to the realisation of good
governance, the ombudsman can be defined as a good-governance institution
insofar as it steers the administration by applying standards based on principles
of good governance, while also developing standards based on principles of good
governance as steering norms for the administration.*3

Third, as stated before, the new and more flexible regulatory instruments,
which correspond to the good governance approach, have in turn as underlying
principles the so-called legal principles of good governance. These specific
principles embody good governance as a general umbrella principle located at
the constitutional level, legitimising the possibilities of action opened by the
new governance forms of regulation but also orienting the actions of the entire
state apparatus so as to align these actions with the specific principles of good
governance that also have constitutional status.#8! As a general principle, good

478 See Section 4.3.1 regarding the substantive defection of good governance.

479 The new governance approach to public law is in the line with the steering approach proposed
by the new administrative law science developed by German scholars, who have in Prof.
Schmidt-Assmann one of its most prominent representatives. The good governance approach
proposed here follows the same line of thinking.

The good governance legal approach allows a better understanding of the role of the ombudsman
as a new controlling institution and the assessment of the conduct of the administration
through good governance-based standards. Regarding the application of principles of good
governance by the ombudsman from a comparative perspective, see Part ITI & Part IV.

On the realisation of good governance through constitutional principles, see Section 5.3.4.
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governance and the principles of good governance concretised the idea of good
governance as a fundamental value.

As Addink has pointed out, principles and values are connected to each
other, especially when it comes to the balance of competing principles and
values. Values are often regarded as the grounds for principles.#®? In this
conceptualisation, the difference between principles and values is reduced
to just one point. Norms are distinguished between axiological norms and
deontological norms. The former refers to an evaluative criterion or value. The
latter concerns the existence of a rule or principle. What, under a system of
values, is prima facie the best, is under a system of principles what prima facie
ought to be; and what under a system of values is definitively the best, is under a
system of principles what definitively ought to be. Thus, principles and values are
distinguished by their respective deontological and axiological characteristics

only.483

Therefore, as a value, good governance has an axiological character and is
considered prima facie as the best. Understood as such, good governance can be
considered as a goal in itself. It functions as a mediate normative source as it
operates by informing legal norms within the entire legal order.*3* In the realm
of legal norms, good governance as a value can be concretised as a general
constitutional principle. As a general principle, good governance, but also the
specific legal principles of good governance, has an ought-to-be character. That
is, they define a purpose to be fulfilled. They have a guiding, directive function
to determine behaviour.#®> Therefore, the general principle of good governance
and the principles of good governance are legal norms that operate within
the normative system, represented by the modern constitutional state as the
institutional normative order.

In the context of this study, good governance stricto sensu refers to the legal
principles governing, both explicitly or implicitly, all these new forms of
processes and regulations, which in turn leads us to the constitution as the
exclusive source of ultimate authority for the legal system, and thus to the
validity and legitimation of good governance techniques. This, in turn, serves
to explain the relationship between good governance and the democratic rule of
law and constitutionalism.

482 G.H. Addink, Good governance. Concept and context, pp. 71-72.

483 Robert Alexy, op.cit., pp. 91-92.

484 Angel Garrorena Morales, loc.cit., p. 36.

485 Humberto Avila, op.cit., pp. 40-41. For a more detailed description of the definition and
function of principles as legal norms, see Section 5.3.2.
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5.2. GOOD GOVERNANCE AND DEMOCRATIC
RULE OF LAW

5.2.1. THE RULE OF LAW

Good governance can be seen as one of the cornerstones of the modern
constitutional state.*8¢ The modern state is one organised and limited by law,
whose development is linked to the fundamental notions of rule of law and
democracy, the democratic rule of law. However, from a theoretical perspective,
the interpretation of their conceptual meaning and how they are related is
subject to discussion.

The notion of the rule of law has analogous expressions such as estado de
derecho (or rechtsstaat, or état de droit, or stato di diritto), each of them with a
different interpretation due to the diversity of cultural contexts and the relative
independence of the theories advanced, which make developing a univocal
definition a no easy matter. From a narrow approach, the notion of rule of law
embraces only principles of procedural fairness. From a broader approach, it also
encompasses more substantive specifications of the elements that comprise the
rule of law. Generally speaking, the difference between a narrow and a broader
approach to the concept of rule of law corresponds to the rough division between
the common law and civil law traditions.*8” Nevertheless, these perspectives have
gradually converged.*38 Therefore, whatever differences remain, there are common
core elements that enable a generally accepted category of “rule of law”.

The origins of the rule of law are grounded in the need to restrain public power
in benefit of individuals. This alludes to “how to intervene (through law) on
power so as to strengthen individual’s positions”.#%® The rule of law emerged
as the particular solution to the problem of the relationship between power,
law, and individuals. It is the control of power through law, the legalisation of
power. Hence, the first (and most) important characteristic of rule of law is that
it is assigned two specific functions: the checking of arbitrary power and the
institutional protection of human rights.#°? Ultimately, the rule of law advocates
the protection of individual rights as the primary aim of political institutions
and legal bodies.*!

486 G.H. Addink et al, Human rights and good governance, 2010, p. 11.

487 G.H. Addink, Good govenance. Concept and context, pp. 75f.

488 Tbid., p. 87.

489 Pietro Costa, “Rule of Law: A Historical Introduction”, in Pietro Costa & Danilo Zolo, The
Rule of Law. Theory, History and Criticism, Dordrecht: Springer, 2007, p. 74.

490 Danilo Zolo, “Rule of Law: A critical reappraisal”, in Pietro Costa & Danilo Zolo, The Rule of
Law. Theory, History and Criticism, Dordrecht: Springer, 2007, p. 57.

491 Tbid., p. 4.
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From this perspective, Danilo Zolo defines the rule of law as a normative and
institutional structure of the modern state within which the legal system is
entrusted with the task of guaranteeing individual rights, by constraining the
natural tendency of political power to expand and act arbitrarily.**> According
to the scholar, the rule of law leads to the establishment of two fundamental
principles: the principle of “distribution of power” and the principle of
“differentiation of power”.4%3

The principle of distribution of power is oriented to limiting the powers of
the state by means of explicit restraints, with the aim of enlarging the scope
of individual freedoms. This principle has been historically expressed by the
following normative or institutional modalities: a) the unicity and individuality
of the legal subject (according to which all individuals are subjects of the
legal system under the rule of law, and consequently are granted, in principle,
equal status as holders of rights); b) the legal equality of individual subjects
(all individuals are equal before the law); ¢) the certainty of law; and, d) the
constitutional acknowledgement of fundamental rights.#

On the other hand, the principle of differentiation of power stands for the
functional differentiation of the political-legal system from other social
subsystems (confirming its high functional autonomy with respect to ethical-
religious paradigms), as well as for the delimitation, coordination, and legal
regulation of the state’s functions. The principle of differentiation is expressed
by: a) the delimitation of the scope of political power and law enforcement
(excluding the functional interference of religion and explicitly defining the
functional scope of the legal-political system by limiting the state’s internal
sovereignty and establishing a clear-cut boundary line between the public and
the private); b) the separation between legislative and administrative institutions
(interpreted as a strategy for the separation of powers, or separation of functions,
aimed at guaranteeing balance between the state’s organs); c) the autonomy of
the judiciary; and d) the principle of legality (under which the acts and decisions
of public powers are subject to law).#

92 Tbid., p. 19.

493 Idem.

494 Tbid., pp. 22-26.

495 Along with the principle of legality, Zolo refers to the principle of “statutory reservation”
according to which only the legislative power is entitled, in principle, to enact norms,
excluding the executive and judiciary from this function. In the same logic, he states that
under the rule of law the legislative, as the organ entitled to enact general norms, is granted
functional primacy over the other branches of the state. In addition, he also cites the
obligation of the legislative power to respect individual rights as another normative modality
of the principle of differentiation. Danilo Zolo, loc.cit., pp. 26-29.
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Therefore, it can be stated that the rule of law (the idea of Rechtsstaat as
incorporated in the modern constitutional state)**® is characterised by: legal
certainty, separation and balance of powers, independent judicial control
(accountability), protection of fundamental rights, and the principle of legality.
These are core elements of the rule of law. For the purposes of this study, a brief
focus will be placed on the principle of legality. Depending on the theoretical
perspective from which the principle of legality is conceptualised, it can have
different implications for other elements that define the rule of law as well as
for our understanding of concepts such as discretion, effectiveness, and human
rights protection.*®” It will also have implications on our understanding of the
role of the ombudsman as a controlling institution.**8

The principle of legality as a strategy to control power through law has had,
and continues to have, a capital importance in the development of the rule of
law, affecting both its meaning and purpose.**® In this regard, Luigi Ferrojoli has
pointed out that “rule of law” as a term is usually given two different meanings.
In the broadest or formal sense, it means any legal system in which public powers
are conferred by law and exercised in the forms and by means of the procedures
that the law prescribes. On the other hand, in the substantive sense, rule of law
refers only to those legal systems in which public powers are also subject to
law not only in their form, but also in the content of their decisions. Hence, in
accordance with this meaning, rule of law denotes legal and political systems in
which all powers are constrained by substantive principles normally provided for
by the constitution, such as the separation of powers and fundamental rights.>00

Thus, the first effect of the substantive concept of the rule of law concerns the
theory of validity of law. In the constitutional state, the principle of legality is not
only a formal one. Legislation is subject not only to formal norms regarding their
production, but also to substantive ones regarding their meaning. Therefore,
although a norm may be formally valid and thus in force, it may be substantively
invalid because its meaning clashes with a substantive constitutional norm.
Hence, the rule for recognising validity of law is subject to what Ferrajoli calls
the principle of substantive legality (while the rule for recognising a norm as
in force lies on the principle of formal legality, which concerns the form of law
making exclusively - its formal source of production). Thus, according to the

4% G.H. Addink, Good govenance. Concept and context, p. 80.

497 See Rafael de Asis Roig, “Sobre el concepto de Estado de derecho”, in Ius et Veritas, No 33,

2006, pp. 324-331. From the same author see also, Rafael de Asis Roig, Una aproximacion a

los modelos de Estado de derecho, Madrid: Dykinson, 1999.

For a theoretical perspective of the ombudsman as a controlling institution, see Chapter 3.

499 Pietro Costa, loc.cit., p. 134.

500 Luigi Ferrajoli, “The past and the future of the rule of law”, in Pietro Costa & Danilo Zolo,
The Rule of Law. Theory, History and Criticism, Dordrecht: Springer, 2007, p. 323.

498
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principle of substantive legality (or legality in a broader sense), the contents or
meanings of the norms produced must be consistent with the principles and
rights laid down in the constitution.”! In other words, legal norms have to be in
accordance with constitutional principles.

From Ferrajoli’s perspective, the substantive conditions of the validity of laws
(that the pre-modern paradigm found in the principles of natural law and the
earlier positivist paradigm replaced with the merely formal principle that
valid law is enacted law) enter the legal system as positive principles of justice
enshrined in norms of a higher order than a legislation: the constitution. Hence,
if the rule of law is based on the principle of substantive legality, the laws are
themselves regulated by norms on their production, with their own validity
conditioned by norms of a higher order that regulate both their meanings and
their form. It is on these substantive norms on meaning that the foundations of
the constitutional state lie.>02

At this point it is worth making two remarks regarding the substantive definition
of rule of law and the principle of legality as it concerns the legal perspective of
good governance. First, if the validity of the law is based on “substantive norms
on meaning” and if the constitution is the exclusive source of ultimate authority
for the legal system, then good governance should derive its legitimacy from the
constitutional framework within which it operates.

Therefore, the general principle of good governance and the specific principles
of good governance should manifest themselves as constitutional norms. If
principles of good governance are available as constitutional resources, then it is
the constitution itself that provides a legitimating framework for the development
and achievement of good governance. From this perspective, the constitutional
principles that constitute the core of good governance should be isolated so that
their notion and scope can be clearly identified and define.>® Only then does it
become possible to develop new forms of regulation sheltered by the constitution,
leading to a systemic rethinking of legal and constitutional categories.

0L Ibid,, p. 328.

502 Tbid. Ferrajoli also specifies that constitutional state and the rule of law are not synonyms
strictu sensu. He says that the rule of law in the strong sense implies that the law is subjected
to normative principles such us fundamental liberties and separation of powers. “The
bi-univocal tie (...) between rule of law in the strong sense and constitutionalism stems from
the fact that written and rigid constitutions have made these principles positive in nature. In
doing so, they have been given legal guarantee to the subordination of public powers to these
principles, not only in terms of spontaneous alignment by judges and legislators but also in
their formulation in positive constitutional norms and the control by a constitutional court
on their possible violation.” Luigi Ferrajoli, loc.cit., p. 350 cf.2.

On the nature and scope of the general principle of good governance and the principles of
good governance as constitutional principles, see Chapter 6.
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The second remark is in relation to the principle of substantive legality and the
theory of validity of law. To paraphrase Ferrajoli once again, it should be noted
that shifts in legal paradigms are the result not only of political revolutions and
institutional innovations, but also of theoretical revolutions that changed the
conception of law in order to respond to the social needs legitimising it. In this
regard, substantive conditions of validity of laws (substantive legality) should
be understood as referring not only to the content of the norm produced in a
“material” sense, but also to qualitative aspects of how the norm is made.>0*
If good governance is related to (political, managerial and administrative)
processes of formation of regulatory frameworks for the proper exercise of public
powers, then a logical step in the validity of norms is a concern for the quality of
the process of formation of the law, a dimension that should not be mistaken
with the “procedural” one related to “norms on the formal source of production”
(formal legality).

Summing up here, the rule of law (the Rechtsstaat) is a meta-concept or
fundamental value, which is concretised as a general constitutional principle
(like democracy and good governance). As such, good governance can give more
adequate answers to the normative side of the functioning of the public sector,
which is subject to the rule of law.>0>

5.2.2. THE PRINCIPLE OF DEMOCRACY

Democracy is about government and governance.’*® In general terms, it can
be said that it is a political form of government in a state, exercised by the
people either directly (direct democracy) or indirectly by means of elected
representatives (representative democracy). From a narrow approach, democracy
basically has a procedural dimension associated with political equality and
participation. From a broader approach, democracy also has a substantive
dimension that encompasses respect for civil and political rights as well as
social and economic rights. Both the narrow and the broader approaches
to democracy concern the development of the concept in connection to the
evolution of the modern state from the classic liberal state to the democratic and
social rechtsstaat or democratic welfare state.’®” The development of democracy
shows that it has qualitative elements, which becomes clearer when referring to

504 This idea is also based on the thesis of July Ponce Sole in relation to the duty of good

administration and its achievement through the administrative procedure. See Juli Ponce
Solé, Deber de buena administracién y derecho al procedimiento administrativo debido, supra
note 136.

%05 G.H. Addink, Good governance. Concept and context, p. 90.

506 Ibid., p. 91.

507 See Section 5.2.3.
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democracy as either a liberal democracy or a social (welfare state) democracy.”8
Although a social democracy also pertains to the concept of liberal democracy,
the distinction lies in the extent to which the elements of democracy are applied.

On this, the literature identifies that as a minimum, democracy requires:
universal suffrage; free, competitive and fair elections; more than one political
party; and alternative sources of information. These four basic elements refer to
political equality and public participation as the foundations of democracy as a
political system. It is sustained that once these elements are met, a democratic
system then has to achieve three main goals: political and civil freedom, popular
sovereignty (in terms of direct or indirect control over public policies and the
officials who make them), and political (and underlying economic and social)
equality through the legitimate and lawful functioning of stable institutions.
The compliance with standards of good governance is also considered part of the
equation.”® Thus, it is in relation to the achievement of its goals that democracy
can be assessed in terms of quality.

Diamond and Morlino have identified eight elements that define the qualitative
aspects of democracy. These dimensions can be grouped into three different sets.
The first one corresponds to the procedural dimension: rule of law, participation,
competition (in free, regular, and fair elections) and accountability, both
horizontal and vertical. The second relates to the substantive dimension: respect
for civil and political freedoms, as well as economic and social equality. And
the third concerns responsiveness, which is related to a broader concept of
participation and accountability through the connection between public policies
and the demands and preference of citizens.

The different elements of democracy vary in their specific forms of institutional
expression and in their degrees of development. But they are all present, to
varying degrees, in different models of democracy. In addition, these elements
have evolved to add new content to the core values of democracy. Hence, for
example the principle of equality has evolved from political (and formal) equality
to include substantial aspects of social and economic equality. A tension exists
between both approaches to equality.>1? It is said the while the former is connected
to the idea of self-government, the latter is connected to good government.>!!

%08 G.H. Addink, Good governance. Concept and context, p. 91.

509 Larry Diamond & Leonard Morlino, “Assessing the quality of democracy: Introduction”, in
Larry Diamond & Leonard Morlino (eds), Assessing the quality of democracy, Baltimore: The
Johns Hopkins University Press, 2005, p. xi.

Dietrich Rueschemeyer, “Addressing inequality”, in Larry Diamond & Leonard Morlino
(eds), Assessing the quality of democracy, Baltimore: The Johns Hopkins University Press,
2005, pp. 47-61.

Richard Barron Parker, “Two visions of democracy”, in Ann E. Cudd & Sally J. Scholz (eds),
Philosophical perspectives on democracy in the 21° century, New York: Springer, 2014, pp. 76-771t.
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Similarly, there is a conflict between the values of freedom and equality, it being
the role of a democratic government to promote both.>!2 In this respect, arguably,
it seems that the realisation and protection of political freedoms is part of the
basis (and a pre-condition) of democracy. There is an integral connection
between both concepts.>!?

It is important to mention that the procedural dimensions of democracy mainly
concern rules and practices.’!* They show the connection between democracy and
the concept of the rule of law. With regard to this connection, a first point to
make is that democracy is not only a kind of political system but also (as good
governance) a goal in itself. As a form of government, “democracy found its most
suitable instrument in the formal mechanisms of the rule of law.”>!> Therefore, as
with the rule of law, democracy is a meta-concept or fundamental value of the
modern constitutional state.

As pointed out by Koopmans, historical evidence indicates that democracy goes
hand in hand with the rule of law. Then, where one of the two disappears, the
other too is in danger of being discarded.>'® However, there is also a contradiction
between rule of law and democracy. While democracy is based on the majority
rule, the rule of law lies in the protection of individual rights. According to the
majority rule, every opinion must have an opportunity to become more generally
accepted so that, “the minority of today can be the majority of tomorrow”.>”
Dahl states that freedom of expression and protection of the minority are part
of the prerequisites of a democratic government.”'® The position of minorities in
relation to majorities may also be considered a qualitative aspect of democracy.>!?

When discussed with regard to the theory of democracy, the rule of law
should be conceived not only as a generic characteristic of the legal system but
also, and mostly, as the legally based rule of a democratic state.”?° According to
O’Donnell, it entails the existence of a legal system that is itself democratic in

512 Emily R. Gill, “Democracy: A paradox of rights?”, in Ann E. Cudd & Sally J. Scholz (eds),
Philosophical perspectives on democracy in the 21" century, New York: Springer, 2014,
pp. 15-20.
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pp. 33-34.
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three senses. First, as already mentioned, it upholds the political rights, freedoms
and guarantees of a democratic system. Second, it upholds the civil rights of
the whole population. And third, it establishes networks of responsibility and
accountability which mean that all public and private agents, including the
highest state officials, are subject to appropriate, legally established controls on
the lawfulness of their acts.>?! Thus, there is a link between democracy, rule of law,
and the development of institutions for accountability, of which the ombudsman
is one.

Scholars have discerned several varieties of democracy. From them, the
distinction between direct democracy and representative democracy is
important. In a direct democracy, citizens directly participate in decision-
making about the acts of the administration rather than relying on
representatives. Direct democracy refers to any form of government based on
a theory of civics in which all citizens can directly participate in the decision-
making process.>??

In modern democracies, citizens ought to have opportunities to participate
in decision-making in a wider sense; that is, not only regarding adjudicative
procedures in individual decisions, but also in the process and creation of the
legal and policy frameworks that govern administration. Thus, initiatives for
enhancing participation in the policy-making and policy-implementation
processes take place, for example, at the local level by giving new powers to
local authorities and increasing opportunities for communities and neighbours.
Opportunities for public participation also take shape through government
consultation mechanisms as part of the policy-making process, as well as
through various forms of self-organisation that emerge from the bottom up.

This broader participation denotes that government has to take into
consideration the preference of the citizens. It implies, to a certain extent, that
“the democratic process induces the government to form and implement the
public policies that the citizens want.”?3 The public policies that are adopted
and the consequences of their implementation affect the future preferences of
citizens, which will be reflected in their voting behaviour during the elections.
From this perspective, institutional arrangements are important to reliably
connect citizens to those who make and implement public-policy, thereby
making them accountable.”**

21 Ibid.

922 G.H. Addink, Good governance. Concept and context, p. 93.

523 G. Bingham Powell, “The chain of responsiveness”, in Larry Diamond & Leonard Morlino
(eds), Assessing the quality of democracy, Baltimore: The Johns Hopkins University Press,
2005, p. 62.

524 Ibid., pp. 63ff.
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On the other hand, representative democracy concerns the selection of
government officials by the citizens and by those represented. When the head
of state is also democratically elected, the state is called a democratic republic.
In a representative democracy the most common characteristic is the election
of the candidate with a majority of the votes. Some representative democracies
also include elements of direct democracy, such as referendums, legislative
initiative, among others. Parliamentary democracy is a form of representative
democracy where parliamentary representatives, as opposed to a “presidential
rule”, appoint government. In presidential systems, the president is both head of
state and the head of government and is elected by the voters. In parliamentary
democracies, the government is exercised by delegation to an executive ministry
and subject to checks and balances by the parliament, which is elected by the
people.”?

As already mentioned, a liberal democracy is a representative democracy in
which the elected representatives exercise decision-making power subject to the
rule of law. It is usually curbed by a constitution that emphasises the protection
of the rights and freedoms of individuals and which places constraints on the
leaders and on the extent to which the will of the majority can be exercised
against the rights of minorities.”?® Liberal democracy (or constitutional
democracy) is a common form of representative democracy and can take various
constitutional forms. It may be a federal republic or a constitutional monarchy.
It may have a presidential system, a parliamentary, or a hybrid, semi-presidential
system. It is worth mentioning that in a representative democracy with a
parliament, different opinions exist for the role of the parliament. As Addink
points out, the traditional form is the unitary, self-correcting democracy. In this
type, there is sovereignty in the sense of the “omnicompetence and legislative
monopoly” of the parliament. The author adds that more modern types of
pluralist democracy have also been developed. For him, this pluralist approach
to democracy is more focused on rights and certain standards of legality and is
designed to prevent misuse of power by public authorities. In this regard, the
controlling bodies, including the judiciary but also other controlling institutions
like the ombudsman, do not just apply to the legislature will but articulate
principles intended to guide the exercise of administrative action and to interpret
legislation in the light of these principles.>?”

Technological changes and the evolution of modern society are giving rise
to changes in our understanding of democracy. It is said that the concept

925 G.H. Addink, Good governance. Concept and context, p. 93.
526 Tbid.
527 Ibid., pp. 93-94.
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of democracy is “inextricably context specific.”>?® Indeed, recent global
movements offer an opportunity to analyse the implications of these changes for
democracy.”® In this context, new forms of democracy (from a theoretical point
of view) also arise. Thus, there have been some suggestions for e-democracy in
which the internet performs an important role by offering various mechanisms
for implementing direct democracy. Globalised communications networks
enhance citizen participation in the public arena, facilitating demands for
quality and better information to enable a more deliberative democracy and

forms of consensus in decision-making.>3°

Along these lines, some authors refer to the emergence of so-called experimental
democracy.>®! From this perspective, a democratic government should produce
well-informed decisions that provide practical solutions to problems of collective
action while fostering participation and giving a voice to those affected by such
decisions.”3? This approach allows for new and flexible forms of regulation and has
implications from a constitutional perspective.

In conclusion, democracy and the rule of law are intrinsically connected. The
elements of democracy and the evolution of the concept also reflect a link with
the principles of good governance. The degree of mutual reinforcement will
depend on the degree of the development of their inter-related elements. In
this sense, good governance can better connect the procedural and substantive
dimensions of democracy. Therefore, in any of its forms, democracy will be
influenced by the concept of good governance.

5.2.3. GOOD GOVERNANCE AS A PILLAR OF A MODERN
CONSTITUTIONAL STATE

The concepts of rule of law, democracy, and good governance are interconnected.
As Addink has pointed out, they “make up the structure of the state and its
institutions, the position of the governmental institutions and the citizens, and
the norms for the relation between the government and the citizens”.>** Thus,
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rule of law, democracy, and good governance are the pillars of the modern
constitutional state. It may be said that there is a relationship of “reciprocal
justification”>34 between these concepts.

There is an intrinsic connection between these three fundamental pillars insofar
that their emergence is linked to the development of the modern state. Indeed,
even though they arose at different moments in history, their development
has been mutually influential.>3®> Thus, the relationship between these pillars
can justify the assertion that the principles of good governance (properness,
transparency, participation, accountability, and effectiveness) are evolving
principles built upon existing legal values. Therefore, it might be affirmed that
the emergence of these principles is part of an ongoing “historical process”
confirming the dual nature of law: the commitment to stability and certainty
on one hand; and the vocation to adjustment to meet the demands of societal
change on the other.>3¢

Accordingly, the principles of good governance are sometimes linked to the
norms of rule of law or democracy.>®” There is an interdependent relationship
between the rule of law, democracy, and good governance. In many cases their
elements overlap. Hence, for example, as explained above, the good governance
principle of properness is primarily linked to legal norms derived from the rule
of law. The rule of law principle is the result of an historical process, which took
place in the 18™ and 19t centuries in connection with the formation of the
classic liberal state. In this context, the rule of law developed with the aim of
curbing state power and preventing arbitrariness in order to create confidence
and trust.

Later, the process of industrialisation and the configuration of new social groups
claiming their political participation led to the emergence of a new political legal
order: the democratic rechtsstaat. Thus, the principle of democracy developed by
redefining the foundations of the liberal state while preserving the core content
of the rule of law principle. Hence, the modern state developed hand in hand
with the rule of law and the democratic principle, from the classic rechtsstaat
to the 20" democratic and social rechtsstaat or democratic welfare state (soziale
und demokratische Rechtsstaat). In this democratic welfare state, in which
the state is characterised as the provider of public services, the principle of
democracy relates to the values of political pluralism, consent, and equality.>3® In

54 Humberto Avila, op.cit., p. 91.
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this regard, good governance principles such as participation and transparency
are closely related to democracy.>*

According to Schmidt-Assmann, the increasing participation of civil society
in areas that were the exclusive responsibility of the state until not long ago is
shaping a new model of state cooperation with civil society.>*? As such, the state
can be considered to be going through a new stage in its evolution. This process
is fostered by the revolution of communications and better-informed social
actors. As Ponce Solé stated, nowadays, citizens not only want legal decisions but
also want to know why and how public functions are carried out.>*! This reflects
a new concern for quality in the performance of public powers as an additional
source of government legitimacy.

In this context, legal rules and standards emerge to guide the positive action
of the state in accordance with principles such as properness, transparency,
participation, accountability, and effectiveness. In the new modern state, where
the state might not be the main provider of public services but the guarantor of
the efficient delivery of services by private actors®*?, the law would be concerned
not only about controlling discretionary powers but also steering them via
more flexible mechanisms in order to achieve high-quality public interventions.
It is in this context that the principles of good governance emerge. And
notwithstanding their connection with existing constitutional values, they are
gradually developing to provide new perspectives, content, and dynamics.>*?

To the extent that good governance 